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Jurisdictional Issues In Recent Gov't Contracts Cases: Part 2 

Law360, New York (August 5, 2015, 10:10 AM ET) --  

     

   Karen L. Manos        John W.F. Chesley 

This is the second in a two-part series addressing the unique jurisdictional issues that arose in cases 
before the tribunals hearing government contracts disputes — the U.S. Court of Appeals for the Federal 
Circuit, the U.S. Court of Federal Claims, the Armed Services Board of Contract Appeals and the Civilian 
Board of Contract Appeals — during the first half of 2015. Here, we examine decisions discussing the 
Contract Disputes Act’s requirements for a valid claim or contract; the standard for directing the 
government to file the complaint; the impact of a contractor’s forum selection; and the standards for 
claiming fraud in the government contracts tribunals. 
 
Is There A Valid Claim Or Contract? 
 
Federal Acquisition Regulation 2.101 defines a “claim” as “a written demand or written assertion by one 
of the contracting parties seeking, as a matter of right, the payment of money in a sum certain, the 
adjustment or interpretation of contract terms, or other relief arising under or relating to this contract.” 
The boards in numerous cases over the past six months considered whether contractors had appealed 
from valid claims. 
 
DynPort Vaccine Co. LLC, ASBCA No. 59298 (Jan. 15, 2015) 
 
DynPort held a cost-reimbursement contract with the U.S. Army Medical Research Acquisition 
Activity for the development of vaccines and biological defense products. USAMRAA issued a unilateral 
contract modification directing DynPort “to perform corrective or replacement work at no cost to the 
government.” DynPort appealed to the ASBCA, treating the unilateral contract modification as a 
contracting officer’s final decision. USAMRAA filed a motion to dismiss. 
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The board (Administrative Judge David W. James Jr.) rejected USAMRAA’s argument that the 
modification “was an act of contract administration, not a government claim,” and denied the motion. In 
upholding jurisdiction, the board explained that the phrase “other relief” in the FAR’s definition of 
“claim” “can include directions by the CO to the contractor to correct or replace work and be considered 
a government claim under circumstances where the board is not being asked to take jurisdiction over 
ordinary contract administration actions.” In this case, directing the contractor to perform work without 
compensation pursuant to a clause that required a finding of “serious failures in performing the 
contract’s requirements” was not “ordinary contract administration.” 
 
Corrections Corp. of America v. DHS, CBCA 2647 (April 30, 2015) 
 
CCA operated a detention facility for the U.S. Department of Homeland Security pursuant to a multiyear 
contract entitling it to 3 percent price escalation each year. During the contract, the U.S. Department of 
Labor issued a minimum wage determination triggering an increase in wages for which CCA sought a 
price adjustment. DHS denied the request, stating the 3 percent price escalation clause accounted for all 
increased costs allowable under the contract. CCA appealed and DHS moved to dismiss, arguing that 
CCA had “sidestep[ped] the ordinary claim process” by bringing a claim without providing the 
government sufficient information by which to analyze it. 
 
The CBCA (Administrative Judge Harold D. Lester Jr.) held that the CCA had met the test for bringing a 
“claim” under the CDA. DHS’ attempt to require “that the contractor’s claim be supported by adequate 
documentation ... [was] unavailing” under relevant case precedent. 
 
United States Enrichment Corp. v. United States, 121 Fed. Cl. 532 (June 3, 2015) 
 
In 2011, USEC submitted a certified claim to the U.S. Department of Energy for indirect costs related to 
work performed at USEC’s plants from 2003-2005. The DOE, however, did not set USEC’s final indirect 
rates for 2003-2005 until December 2013. The DOE filed a partial motion to dismiss, arguing that 
“because final indirect rates had not been set until 2013, USEC’s 2011 claim cannot serve as a 
jurisdictional predicate for the amended complaint's challenge to final indirect rates.” 
 
The COFC denied the motion, holding that it did have jurisdiction over the claim. Emphasizing that the 
requirement that a contractor submit a claim to a contracting officer prior to filing suit must be applied 
in a “practical way,” the court refused to require USEC to submit a second claim as a challenge to the 
2013 indirect rate determination when the 2011 claim was based upon the same set of facts and the 
same legal theory as any challenge it would bring to the 2013 determination. 
 
Sometimes, the issue arises not from whether the contractor has a valid claim, but rather whether the 
contract under which the claim arises is sufficient to confer jurisdiction. Two board cases considered this 
issue: 
 
Latifi Shagiwall Construction Co., ASBCA No. 58872 (Mar. 24, 2015) 
 
LSCC was an Afghan company awarded a contract under the Commanders’ Emergency Response 
Program to design and build a gravel road in Afghanistan. The contracting officer terminated the 
contract for convenience and LSCC sought payment for work completed prior to termination, which was 
denied. 
 



 

 

The board (Administrative Judge Diana S. Dickinson) granted the government’s motion to dismiss, 
reasoning that because the CDA applies only to contracts “for the direct benefit or use of the United 
States Government” and CERP contracts are “for the benefit and use of the people of Iraq or 
Afghanistan,” the CDA does not apply to CERP contracts. Because the CDA as “a statute waiving 
sovereign immunity ... must be strictly construed,” the Board rejected the argument that the contracting 
officer’s instruction to appeal to the ASBCA could itself confer jurisdiction upon the Board where none 
existed under the CDA. 
 
Tech Projects LLC, ASBCA No. 58789 (March 26, 2015) 
 
Tech Projects sought to “recover costs incurred in connection with two requirements” that the 
Government ultimately decided to perform in-house. The Government moved to dismiss, arguing that 
there was no contract for purposes of the CDA. 
 
Denying the motion, the Board (Younger, A.J.) held that, at the motion-to-dismiss stage, Tech Projects 
had sufficiently “made a non-frivolous allegation” of an implied-in-fact contract. Tech Projects was 
bolstered in this respect by the fact that the contracting officer had acknowledged a colorable implied-
in-fact contract in his final decision. 
 
Directing the Government to File a Complaint 
 
In a developing area of law reinvigorated by the 2014 Beechcraft Defense Co. (ASBCA No. 59173) 
and BAE Systems Land & Armaments Inc. (ASBCA No. 59374) decisions, the ASBCA provided further 
guidance on the standard for when the government — rather than the contractor — may be directed to 
file the complaint. 
 
Kellogg Brown & Root Services Inc., ASBCA No. 59557 (Jan. 22, 2015) 
 
KBR had a LOGCAP support contract that required it to provide workers’ compensation insurance for its 
employees and its subcontractors’ employees. In June 2014, a contracting officer issued a final decision 
demanding repayment of nearly $34 million in allegedly unallowable insurance costs justified by a single, 
cursory paragraph that incorporated by reference a Defense Contracts Audit Agency audit report and 
KBR’s response thereto. KBR appealed the final decision and moved the board to order the government 
to file a complaint. 
 
The board (Administrative Judge Lynda T. O'Sullivan) acknowledged that the “contractor ... is the only 
party who may initiate proceedings at the Board, 41 U.S.C. § 7104, and Board Rule 6(a) requires the 
appellant to file the complaint in an appeal.” However, “[i]n appropriate cases, the Board may exercise 
its discretion to require the government to file the complaint, if doing so will facilitate efficient 
resolution of the appeal. Such situations can arise if relevant information concerning the basis for the 
claim resides with the government, not the contractor.” The board reasoned that the contracting 
officer’s decision did “not explain the rationale for finding these costs unallowable,” nor did the audit 
report provide sufficient information to understand the basis for the government’s claim. In directing 
the government to file the complaint, the board concluded KBR “should not have to speculate about the 
basis for the government’s claim in its complaint.” 
 
Carro & Carro Enterprises Inc., ASBCA No. 59485 (Mar. 10, 2015) 
 
In this appeal, the ASBCA denied CCE’s motion to direct the government to file the complaint. The 



 

 

dispute arose from a contract between CCE and the Army Corps of Engineers for flood control 
construction work. The Corps withheld payment from CCE due to alleged deficiencies in CCE’s 
performance. CCE submitted a demand for payment and, when that was denied, appealed the final 
decision. 
 
Before the ASBCA, CCE argued the government should have to file the complaint because its withholding 
“was a government claim for a reduction in contract price.” The board (Administrative Judge Terrence S. 
Hartman) rejected CCE’s contentions that this was truly a “government claim” and that CCE did not have 
“sufficient information to understand the CO’s justification for the withholding.” Accordingly, the board 
denied CCE’s motion and instead ordered CCE to file the complaint. 
 
Forum Choice / Fraud 
 
The COFC also addressed the finality of a contractor’s forum selection, as well as the standards for 
bringing a claim of fraud. 
 
Palafox St. Associates LP v. United States, – Fed. Cl. – (June 18, 2015) 
 
In this quirky case spanning several years of complex jurisdictional maneuvers, the COFC ruled that that 
it lacked jurisdiction over certain claims due to the “election doctrine.” The General Services 
Administration disputed whether Palafox had appropriately charged GSA for approximately $824,000 in 
tax assessments associated with the lease of a federal courthouse. Palafox originally appealed to the 
CBCA in 2012, but withdrew after the board directed the parties to “consider” whether the pre-appeal 
correspondence amounted to a certified claim. The CBCA dismissed the case without prejudice and 
Palafox submitted a properly certified claim to the contracting officer. Because neither party sought 
reinstatement within 180 days, the board (while the certified claim was pending with GSA) converted 
the dismissal without prejudice to a dismissal with prejudice. The contracting officer then denied the 
claim and Palafox sued in the COFC. 
 
Holding it lacked jurisdiction over the later-filed complaint, the court (Judge Patricia E. Campbell-Smith) 
observed that “[p]ursuant to the election doctrine, once a contractor chooses the forum in which to 
lodge its appeal, the contractor’s choice is binding, and the contractor is no longer able to pursue its 
appeal in the alternate forum.” The court found that because the two appeals arose from the “same 
operative facts,” it was precluded from exercising jurisdiction. Acknowledging that this ruling put Palafox 
in an unfavorable position, the court suggested that Palafox seek to convince the board to reopen its 
case, and even went so far as to urge GSA to cooperate due to the “adverse[] and unfair[]” effect the 
government’s “inconsistent litigation positions” have had on Palafox’s efforts to have its claim 
adjudicated. 
 
Jasmine Int’l Trading & Services Co. W.L.L. v. United States, 120 Fed. Cl. 577 (Mar. 31, 2015) 
 
This year’s decision in Jasmine builds upon the Federal Circuit’s 2013 decision in KBR v. United States, 
728 F.3d 1348 (Fed. Cir. 2013). Jasmine held several U.S. Army contracts to provide equipment, supplies, 
water and transportation services in Kuwait, and later sued the government for breach of contract 
based upon several claims related to these services. In response, the government brought counterclaims 
under the False Claims Act and Forfeiture of Fraudulent Claims Act, as well as for common law fraud, 
arguing that Jasmine fraudulently obtained the contracts by bribing the contracting officer responsible 
for administering them. However, after the Federal Circuit dismissed similar claims in KBR, the 
government voluntarily withdrew its FCA and FFCA claims, leaving only the government’s common law 



 

 

fraud claims. 
 
In KBR, the Federal Circuit held that to succeed on common law fraud claims it is not enough to simply 
show that “kickbacks were paid to personnel involved in contract decision-making;” rather, the 
government must show “but-for” causation. The KBR court found that no such causal link existed. In 
Jasmine, however, the court (Judge Mary Ellen Coster Williams) found that the government met the 
“but-for” causation test, and thus denied Jasmine’s motion to dismiss and set the case for further 
proceedings. 
 
Jurisdictional issues dominated the landscape of key government contracts decisions during the first half 
of 2015, and we will continue to keep an eye on similar developments in the latter half of the year. 
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