July 8, 2014

2014 MID-YEAR UPDATE ON CORPORATE NON-PROSECUTION
AGREEMENTS (NPAS) AND DEFERRED PROSECUTION
AGREEMENTS (DPAS)

To Our Clients and Friends:
As the debate continues over whether and how to punish companies for unlawful conduct, U.S. federal
prosecutors continue to rely significantly on Non-Prosecution Agreements ("NPAs") and Deferred
Prosecution Agreements ("DPAs") (collectively, "agreements").[1] Such agreements have emerged as
a flexible alternative to prosecutorial declination, on the one hand, and trials or guilty pleas, on the
other. Companies and prosecutors alike rely on NPAs and DPAs to resolve allegations of corporate
misconduct while mitigating the collateral consequences that guilty pleas or verdicts can inflict on
companies, employees, communities, or the economy. NPAs and DPAs allow prosecutors, without
obtaining a criminal conviction, to ensure that corporate wrongdoers receive punishment, including
often eye-popping financial penalties, deep reforms to corporate culture through compliance
requirements, and independent monitoring or self-reporting arrangements. Although the trend has
been robust for more than a decade, Attorney General Eric Holder's statements in connection with
recent prosecutions of financial institutions underscore the dynamic environment in which NPAs and
DPAs have evolved.
Since 2000, NPAs and DPAs have become a mainstay in the federal playbook for corporate criminal
justice matters. The steady rise in their use by the U.S. Department of Justice ("DOJ") began in the
middle of the last decade and has since reached a baseline pace of at least 20 agreements per year, with
some years spiking to nearly double that figure. The year 2004, for example, saw eight agreements. A
decade later, the first half of 2014 alone has seen 11 agreements from DOJ, with an additional
agreement from the SEC, for a total of 12 agreements. Since 2000, DOJ has entered into 283 publicly
disclosed NPAs and DPAs.[2] The U.S. Securities and Exchange Commission ("SEC") also has
adopted NPAs and DPAs in its corporate enforcement regime, entering into seven such agreements
since 2010. Of the 290 agreements DOJ and the SEC have entered into since 2000, more than half
(152) have come since January 1, 2010. NPAs and DPAs have led to monetary penalties totaling more
than $42 billion, equivalent to the annual GDP of Latvia.[3]
This client alert, the twelfth in our series of semiannual updates on NPAs and DPAs (available here),
(1) analyzes the metrics of NPAs and DPAs announced in 2014; (2) examines issues raised by recently
introduced congressional legislation that, if enacted, would require greater regulation of these
agreements; (3) discusses the entry into force of DPA legislation in the United Kingdom; (4) considers
state-court collateral civil litigation related to NPAs and DPAs; and (5) scrutinizes the evolution of
compliance program requirements that often accompany NPAs and DPAs. As in previous updates in
this series, the appendix lists all agreements announced in the first half of 2014.

NPAs and DPAs to Date in 2014
During the first half of 2014, DOJ entered into 11 agreements to resolve a variety of alleged conduct
spanning multiple DOJ divisions and sections. The SEC entered into one agreement. Of the 12
agreements total, 5 were NPAs and 7 were DPAs. This figure is in line with the 12 agreements
reached in the first half of 2013. In past years, we observed the phenomenon of an uptick in NPAs and
DPAs during the second half of the year, so we anticipate that this year's tallies could match or exceed
the 2013 figure of 27 agreements.
As Chart 1 below demonstrates, the use of corporate NPAs and DPAs has increased steadily since
2000, generally exceeding 20 agreements per year since 2006, which was the first year that recorded a
total of more than 20 agreements. The agreements continue to be a valuable mechanism for resolving
allegations of corporate misconduct, and 2014 is staying on pace to match the normal range of the past
decade. The charts and figures below are derived from Gibson Dunn's database, which contains details
of 290 NPAs and DPAs entered into by federal enforcers between January 1, 2000 and July 7, 2014.

Due to several extraordinarily large settlements, this year's monetary penalties already exceed the 2013
total. In the first half of 2014, NPAs and DPAs have resulted in monetary penalties of nearly
$3.6 billion, as shown in Chart 2 below. The total for 2013, on the other hand, was approximately
$2.9 billion. The 2014 figure will no doubt increase significantly in the second half of the
year. Regardless of the degree of that increase, this year will be the ninth of the last ten years in which
total monetary penalties associated with NPAs and DPAs have exceeded $1 billion. This year will also
be the sixth of the last ten years in which the total for the year breaks $3 billion. The numbers to date
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in 2014 continue to signal DOJ's focus on negotiating large monetary settlements. Of course, this
analysis does not include the recent BNP Paribas $8.9 billion guilty plea. The first half of the year saw
two resolutions with monetary components exceeding $1 billion, and together they account for
approximately 90% of the total monetary penalties to date in 2014.

The 12 agreements announced so far in 2014 resolved various types of allegations. They cover
categories of conduct that have become typical for resolutions through NPAs and DPAs over the
years. Chart 3 below shows the agreements in 2014 to date, broken down by the primary legal
allegations they resolved.
Chart 3: 2014 DPAs/NPAs by Primary Allegation
(through July 7, 2014)
Primary Legal Allegation

Number

Bank Secrecy Act

1

Drug Misbranding

1

False Statements

1

Foreign Corrupt Practices Act

2

Fraud (various types)

4

Securities Fraud

1

3

Chart 3: 2014 DPAs/NPAs by Primary Allegation
(through July 7, 2014)
Primary Legal Allegation

Number

Tax Evasion

1

Trade Sanctions

1

The use of NPAs and DPAs continues to evolve, as they are deployed in an increasing variety of
circumstances. Following on the heels of its first DPA with an individual in late 2013,[4] discussed in
our 2013 Year-End Update, the SEC entered into its first NPA with an individual in April 2014.[5] As
we have noted in previous updates, a variety of different DOJ divisions and sections use NPAs and
DPAs, and that pattern has continued so far in 2014. In addition to the Fraud Section of DOJ's
Criminal Division, other DOJ headquarters units have been involved in agreements this year, including
the Consumer Protection Branch of DOJ's Civil Division and the DOJ Tax Division. The DOJ Fraud
Section and the U.S. Attorney's Office for the Southern District of New York ("SDNY") each entered
into three agreements during the first half of 2014. The SDNY ranks among the DOJ units that have
entered into the greatest number of these agreements over the years. The SDNY has been party to 35
of 290 agreements since January 1, 2000, or approximately 12% of the total.
Five other U.S. Attorneys' Offices have also entered into NPAs or DPAs so far this year. The U.S.
Attorney's Office for the Eastern District of Wisconsin entered into what appears to be its first publicly
reported agreement this year, with Miron Construction Company, Inc., an industrial construction
company in Neenah, Wisconsin.[6] Two other districts entered into what appear to be their second
rounds of agreements. The U.S. Attorney's Office for the District of Connecticut, which announced its
first DPA in 2006, entered into its first NPA in January 2014. Similarly, the U.S. Attorney's Office for
the Northern District of New York entered into its first corporate DPA in February 2014, after inking
two NPAs in 2008. Additionally, media reports indicate that the U.S. Attorney's Office for the District
of Colorado also entered into an NPA with the Grand Junction Regional Airport Authority, but there
has apparently not yet been a formal DOJ announcement or release of the agreement.[7] We therefore
have excluded it from our tally of agreements.
While some of the agreements this year have required independent compliance monitors, continuing to
include what has long been a bedrock requirement of many NPAs and DPAs, the use of self-reporting
provisions also continues. Three agreements required an independent compliance monitor or
consultant. Each involved allegedly fraudulent conduct. Six other agreements included a selfreporting requirement. As we noted in our 2013 Year-End Update, the use of either self-reporting or
hybrid monitorships--in which the agreement provides for an independent monitor to serve for the first
half of the agreement period (18 months in a three-year deferral period, for example), with the
possibility of the company self-reporting on its compliance program for the remainder of the
agreement's term--has replaced traditional monitorship arrangements in a number of agreements. After
first appearing in one agreement in 2004 and a second in 2008, some form of self-reporting has been
required in 41 of 166 DOJ agreements entered into since 2009, approximately 25% of the agreements
during that time period.
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Agreements thus far in 2014 also generally fit the mold for duration. Among the 267 agreements since
2000 that include a duration provision, the average term is approximately 29 months. The duration of
this year's agreements is roughly the same. This figure is in line with the typical pattern; the duration
of many agreements over the years has ranged between two and three years. Over 65% of the
agreements since 2000, or 189 agreements out of 290, fall in that range: 95 agreements have two-year
durations, 89 agreements have three-year durations, and the remaining 5 agreements have durations
between two and three years.
Prospect of Federal Legislation Indicates Continued Push for Accountability and Transparency
Concerning NPAs and DPAs
As we noted in our 2013 Mid-Year Update and 2013 Year-End Update, some recent agreements have
received increased judicial oversight. Similarly, DPA legislation that took effect in the United
Kingdom in February 2014 (discussed below) emphasizes the role of the courts in overseeing deferred
prosecutions. Several factors, including the prospect of increased judicial scrutiny of DPAs, the recent
Second Circuit decision addressing Judge Rakoff's rejection of a civil settlement between CitiGroup
and the SEC,[8] and the new, more regimented DPA system in the United Kingdom, have fueled
further dialogue about the processes underlying NPAs and DPAs in the United States. A recent
legislative proposal pending in Congress sets the stage for further discussion of those issues, though its
prospects for becoming law seem slim.
On May 1, 2014, U.S. Rep. Bill Pascrell (D-N.J.) introduced H.R. 4540, the Accountability in Deferred
Prosecution Act of 2014 ("ADPA" or "H.R. 4540"), which was referred to the House Judiciary
Committee the same day. The ADPA would regulate the process by which federal prosecutors enter
into NPAs and DPAs and select outside monitors. Specifically, the ADPA would require DOJ rules
and regulations regarding the use of NPAs and DPAs, including the selection of independent monitors,
online publication of the agreements, filing in federal district court, and court review and approval of
the agreements.
Its sponsors tout H.R. 4540 as legislation that will establish greater consistency and predictability in
NPAs and DPAs.[9] The sponsors further argue that such a measure would ensure that if an NPA or
DPA requires an independent monitor, the monitor is selected in an objective manner.[10] However,
the bill has yet to receive much attention, and similar legislation has failed in recent
Congresses.[11] Although it may be unlikely to gain meaningful traction during this mid-term election
year in a Congress that has passed few bills, the introduction of the bill shines a spotlight on the current
state of NPAs and DPAs, their terms, and the processes by which companies and the government enter
into them.
The proposed law would require DOJ to: (1) issue public written guidelines for NPAs and DPAs; (2)
establish rules for the selection of independent monitors; and (3) publish the agreements on the DOJ
website. Under the first requirement, DOJ would need to issue "public written guidelines" for NPAs
and DPAs within 90 days of enactment "to promote uniformity and to assist prosecutors" and
companies in negotiations and implementation of NPAs and DPAs.[12] Those guidelines would
address a range of issues, including the appointment and duties of independent compliance monitors,
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the appropriate terms and conditions to include in such agreements (such as monetary penalties,
restitution, and civil settlements), whether to include provisions within the agreements for effective
compliance and ethics programs as set forth in the U.S. Sentencing Guidelines, how DOJ determines
whether a company has satisfied the terms of an agreement or has breached an agreement, the duration
of agreements, and what "cooperation" means and requires from a company and its employees in
connection with an agreement. The guidelines also would cover "[w]hen and why it would be
appropriate for Federal prosecutors to enter into a nonprosecution agreement rather than a deferred
prosecution agreement."[13] These guidelines could bring an additional measure of consistency to
NPAs and DPAs and could limit prosecutorial discretion in drafting and enforcing such
agreements. The legislation, on balance, could help standardize NPA and DPA terms further, leading
to more consistent terms across agreements. Such standardization, however, is already underway-albeit in a less regimented manner than the legislation would require, as discussed below in our
analysis of standard compliance terms included in NPAs and DPAs.
Second, the legislation would seek to ensure objectivity in the selection of independent monitors. The
bill calls for the creation and publication of a list of organizations and individuals "who have the
expertise and specialized skills necessary to serve as independent monitors."[14] The challenge in
creating such a list is that the wide range of conduct covered by NPAs and DPAs in recent years
precludes a tidy categorization of monitors' work. Experts in anti-money laundering compliance, for
example, may be less well-equipped to monitor a company that entered into an agreement to resolve
allegations of food mislabeling. Effective monitor selection demands flexibility to choose a monitor
based on the facts and circumstances of a case, a company's needs, and the prospective monitor's skills
and experience. Further, the process of being placed on an official government list opens itself up to
the sort of allegations of cronyism that underlie this particular reform in the first place.
The legislation's monitor selection process also differs from established DOJ policy. In 2008, DOJ
issued the Morford Memorandum, which addresses the monitor selection process. The memorandum
contemplates a two-step monitor selection process: first, a committee of prosecutors at the relevant
DOJ component considers monitorship candidates; second, the Office of the Deputy Attorney General
approves the committee's selection.[15] To encourage objectivity, the memorandum prohibits
individual U.S. Attorneys and Assistant Attorneys General from unilaterally selecting or vetoing a
candidate, prohibits the selection of a monitor with an interest in the defendant corporation, and
prohibits the defendant corporation from employing the monitor for at least one year after the
termination of the monitorship. In contrast, some SDNY agreements contemplate more discretion for
prosecutors. For example, a 2008 DPA with ESI Entertainment Systems ("ESI") provides that within
ten days of entering into the agreement, the company must retain "the services of a [monitor] approved
by this Office to monitor ESI's compliance."[16] Although some SDNY agreements empower the U.S.
Attorney's Office in the selection process, they nonetheless require approval of the Office of the
Deputy Attorney General.
The monitorship provisions in H.R. 4540 also call for selection of monitors using "an open, public, and
competitive process"[17] and for the establishment of a publicly accessible fee schedule for the
compensation of monitors and their staffs.[18] One of the arguments for a fee schedule is to enhance
the predictability of the expenses associated with monitorships, ameliorating concerns that independent
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monitors are extremely costly and that their costs are unpredictable. Setting a fee schedule could allow
companies to calculate more easily the anticipated costs of monitorships before they agree to NPAs or
DPAs and could also make monitorship costs more consistent. If this predictability enabled companies
to budget more effectively, there might be more agreements containing monitorship provisions. Such
an approach could, however, limit the pool of available monitors to those for whom the government's
pay schedule is in concert with their normal fee arrangements, narrowing the monitor options for
companies.
The monitor trend also exists in state prosecutions. For example, in resolutions with the New York
State Department of Financial Services ("DFS"), including those involving BNP Paribas and Standard
Chartered Bank, New York State Superintendent of Financial Services Benjamin M. Lawsky imposed
two-year monitorships.[19] The DFS monitor selection process can vary from case to case, with
language in the DFS agreements setting forth the selection mechanism. For example, the Standard
Chartered order provides that DFS will appoint an "on-premises monitor of the Department's
selection."[20] Another DFS order provides that within 20 days of executing the order, the company
itself must "identify an independent on-site monitor acceptable to the Department . . . who will report
directly to the Department."[21]
Third, H.R. 4540 seeks greater transparency through the disclosure of NPAs and DPAs. The bill
would require DOJ to publicly disclose, on its website, each NPA and DPA into which it enters,
"together with all the terms and conditions of any agreement or understanding between an independent
monitor appointed pursuant to that agreement and the organization monitored."[22] Hewing closely to
the Freedom of Information Act ("FOIA") exception for trade secrets and confidential business
information,[23] the legislation would allow courts to approve exceptions from disclosure "for good
cause shown" by "any interested party," allowing the withholding of information that is "proprietary,
confidential, or a trade secret."[24] At a minimum, DOJ must disclose that an agreement has been
filed in court, the name of the organization subject to the agreement, and the identity of the
independent monitor appointed, if any, along with the financial terms for the monitor. Such a
provision seems unlikely to change the NPA-DPA landscape significantly. Undisclosed agreements
are likely to be the exception.
For example, a recent FOIA lawsuit resulted in the disclosure of a previously unreleased agreement
between ABC Professional Tree Services, Inc., and the U.S. Attorney's Office for the Southern District
of Texas. As we noted in our 2013 Year-End Update, in November 2013, University of Virginia
School of Law ("UVA Law") research librarian Jon Ashley sued DOJ under FOIA seeking access to
the 2012 NPA.[25] DOJ had previously announced the agreement only in a press release;[26] the
agreement itself was not available. Ashley, conducting research with UVA Law professor Brandon
Garrett, sought the agreement as part of Garrett's work to make NPAs and DPAs available online,
through a UVA Law website.[27] The complaint called for a court order requiring disclosure of the
agreement and argued the researcher was "statutorily entitled to the disclosure" of the agreement and
that DOJ had "improperly withheld the requested records in violation of the law and in opposition to
the strong public interest in understanding the judicial system and why admitted wrongdoers are not
criminally prosecuted."[28] The litigation was resolved in March 2014 when DOJ released the
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agreement, which Garrett has described as "a totally unremarkable non-prosecution agreement, raising
the question why it was ever sealed in the first place."[29]
In addition to imposing greater controls around DOJ's process for negotiating and disclosing NPAs and
DPAs, H.R. 4540 would require that NPAs and DPAs be filed in a federal district court and obtain
judicial approval based on the court's determination that the agreement "is consistent with the
guidelines for such agreements and is in the interests of justice."[30] Courts also would have ongoing
review powers for agreements under their purview, with the requirement that all parties and the
independent monitor, if any, submit quarterly reports to the court addressing "the progress made
toward the completion of the agreement, and describing any concern the filer has about the
implementation of the agreement."[31]
These provisions, if enacted, would give the courts a more substantive and clearly defined role in the
process for entering into and administering these agreements, along with greater direct authority to
scrutinize the agreements. Although some courts have already assumed a more active role in analyzing
and overseeing DPAs, as we discussed in our 2013 Mid-Year Update, this measure would standardize
that practice. It would universalize quarterly reports, which Judge Gleason of the U.S. District Court
of the Eastern District of New York required in connection with the HSBC DPA, but which have not
been mandated in connection with other agreements. It also would give district courts authority to
examine NPAs, which otherwise are not filed in court.[32]
Moreover, the legislation would give courts broad powers to assess and intervene in agreements, if a
party or the monitor moves the court to do so. Courts could review "the implementation or termination
of the agreement, and take any appropriate action, to assure that the implementation or termination is
consistent with the interests of justice."[33] These measures would greatly expand the role of courts in
the deferred- and non-prosecution process--a role that some judges have begun to claim under existing
authority and that may become more common, regardless of new legislation. This provision conflicts
with the standard provision that DOJ is the sole arbiter of the breach of an agreement. A recent DPA,
for example, provided: ". . . the Department shall determine, in its sole discretion, whether the
Company has breached the agreement . . . ."[34]
U.K. DPA Legislation Takes Effect
On February 24, 2014, corporate DPAs became available in the United Kingdom, after the Serious
Fraud Office ("SFO") and the Crown Prosecution Service finalized the Deferred Prosecution
Agreements Code of Practice.[35] As discussed in our 2013 Mid-Year Update, the draft Code of
Practice was released in June 2013. A public consultation period followed, closing in September
2013. The entry into force of the U.K. DPA legislation affords an opportunity to consider the
similarities and differences between the U.K. and U.S. approaches to such agreements, including
certain aspects that may be especially relevant for those familiar with U.S. practices.
The U.K. DPA regime as implemented by the Code of Practice is broader than the U.S. approach in
some respects, yet narrower in other ways. Unlike their American cousins, U.K. DPAs will only
resolve the crimes "particularised in the counts of the draft indictment."[36] U.S. DPAs, on the other
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hand, typically grant deferral for crimes other than those specifically identified in the
information.[37] Accordingly, companies entering into U.K. DPAs might need to include more counts
of wrongdoing and more factual detail in a draft indictment, as compared to a U.S. criminal
information, to obtain the finality they seek from the DPA process.
But companies should be wary of the risk that including additional counts or factual detail in the draft
indictment could present in collateral civil litigation, as discussed below with regard to collateral civil
litigation in U.S. state courts and as we discussed in our 2013 Year-End Update with regard to such
litigation in U.S. federal courts. U.S.-listed companies entering into a U.K. DPA should seek counsel
on how to address the possibility of finding themselves engaged in litigation based on the facts and
allegations contained in the draft indictment. Moreover, the SFO has signaled that corporations should
certainly not expect the office to look out for their interests in this regard. Alun Milford, General
Counsel of the SFO, put it bluntly in a March 26, 2014 speech: "It is unhelpful of your clients to put
their interest in civil proceedings ahead of assisting our criminal investigation."[38] The ongoing civil
claim in the English courts against Innospec Limited by one of its competitors arising from Innospec's
guilty plea to corruption charges shows this risk to be quite real.
The more limited, count-specific protection offered by the U.K. DPA regime could be mitigated
somewhat by U.K. laws--excepting the U.K. Bribery Act--that impose corporate criminal liability only
when behavior meets the "controlling mind" test.[39] This test is more difficult for prosecutors to meet
than U.S. respondeat superior liability, which often results in conduct of low-level employees being
imputed to a company as long as it was within the scope of their employment. Satisfying the
controlling mind and will test, however, usually requires prosecutors to find a senior corporate
executive or board member "controlling" the illegal behavior. As Serious Fraud Office Director David
Green commented in an April 23, 2014 speech, email conversations often "run[] out" in the middle
management ranks and rarely implicate senior corporate officials.[40] Director Green has suggested
amending the new DPA law to create an offense for "failing to prevent" financial or economic crime
along the lines of Section 7 of the U.K. Bribery Act's offense for failure to prevent corruption.[41]
Companies considering self-reporting under the new U.K. DPA regime as implemented should note
that prosecutors believe such a report "carries with it an acceptance of wrong-doing" on the part of the
corporate entity and not solely on the part of individuals.[42] General Counsel Milford struck a strong
tone against delayed disclosure and broad assertions of privilege: "The assertion of privilege over
witness first accounts is unhelpful and, frankly, impossible to reconcile with an assertion of a
willingness to cooperate."[43] According to General Counsel Milford, early disclosure allows
improved collaboration with the government and reduces the risk of sloppy data collection or internal
investigations practices. He warned that "[i]f a company decides not to involve us at the outset but
decides to plough its own furrow in gathering accounts of witnesses and suspects, then we will view
adversely any prejudice caused thereby to our criminal investigation when evaluating the level of a
corporate's cooperation."[44] The draft Code of Practice consultation response echoed this concern,
stating that "if an internal investigation . . . prejudiced criminal proceedings," the self-reporting
company may receive an "unfavourable assessment" when seeking a DPA instead of outright
prosecution.[45]
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It remains to be seen how the new U.K. DPA statute will affect the volume and outcomes of future
U.K. corporate investigations. The SFO and the Crown Prosecution Service broadcasted their
expectations loud and clear in their draft Code of Practice consultation response: "Stimulating official
investigations into corporations is . . . at the heart of the DPA regime."[46] As a potential tool in
expanding investigations, Director Green recently emphasized the forthcoming use of "intrusive
surveillance" in corruption investigations, including undercover operations, phone tapping, and the
planting of "probes" in homes and businesses.[47] Coinciding with the entry into force of its DPA
legislation, the United Kingdom may be on the verge of an increase in corporate prosecutions and
resolutions, including DPAs.
Collateral Use of NPAs and DPAs in State Civil Litigation
As NPAs and DPAs become more prevalent, parties have increasingly attempted to use these
settlements in collateral state court litigation. This practice is comparable to the practice in collateral
civil litigation in federal court, which we addressed in our 2013 Year-End Update. Although this is a
relatively new development, some general trends have begun to emerge:


DPAs are mostly used offensively by plaintiffs. In suits against corporations or
companies, they have successfully used admissions in DPAs to supplement their
complaints and avoid motions to dismiss



So far, plaintiffs have been unable to impute general admissions in a corporate NPA or
DPA to directors.

Offensive Use to Supplement Complaints
State-court plaintiffs have successfully used DPAs to supplement complaints and supply missing
facts.[48] In Shalam, a New York state court case, plaintiffs used a defendant's admissions in a DPA
to plead elements of conspiracy and fraud in connection with a scheme to market illegal tax
shelters.[49] The defendant, HVB, sought dismissal, noting that plaintiffs failed to allege that it made
any material misrepresentations.[50] The court denied the motion because HVB had admitted in its
DPA to participating in the scheme.[51] Thus, according to the court, plaintiffs had successfully
pleaded HVB's participation in a conspiracy to defraud them.[52]
The plaintiffs in a related case successfully used a corporation's admissions in its DPA against a law
firm partnership, even though the law firm was not mentioned by name in the DPA. In Salt Aire
Trading LLC, a law firm allegedly participated in a fraudulent scheme by HVB and its auditor to
market legally dubious tax transactions.[53] Plaintiffs claimed that the firm provided boilerplate tax
opinion letters to help market the tax shelters, all the while knowing the transactions were
shams.[54] Even though HVB's DPA did not identify the firm as one of the firms with which HVB
worked, the court concluded that if the DPA is "[v]iewed with the allegations in the [civil] complaint,
which tie [the firm] directly to the underlying transactional documents, it is reasonable . . . to infer that
[the firm] was one of the 'other' attorneys referred to in [HVB's] DPA."[55] The court therefore denied
the firm's motions to dismiss the fraud-related claims against it.[56]
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Plaintiffs Unsuccessfully Use DPAs to Plead Demand Futility
Plaintiffs in derivative actions have been unable to use DPAs to show demand futility.[57] In one
case, In re FalconStor Software, Inc., the plaintiff shareholders brought a derivative suit against the
board alleging breach of fiduciary duty.[58] Plaintiffs claimed they were excused from Delaware's
requirement that shareholders present allegations to the board before suit because FalconStor's DPA
showed that the directors faced serious liability, and that a demand was therefore futile.[59] The court
found that plaintiffs failed to adequately plead demand futility because the DPA did not provide "any
particularized facts [indicating] that the FalconStor directors knew of the violations, nor that they were
provided with any red flags to support an assertion that they consistently refused to exercise proper
oversight."[60]
These cases suggest that unless the DPA directly and specifically implicates the board or individual
directors, board members can forcefully argue that corporate admissions are not imputed to the
directors themselves.
Defensive Use
In Symbol Technologies, Symbol sued an accounting firm for failing to discover fraud committed by
Symbol's senior management.[61] The accounting firm argued that Symbol's claims were barred
because management's illegal actions (to which Symbol admitted in an NPA) were imputed to the
company, and that Symbol therefore had "unclean hands" and was barred from suing under the
doctrine of in pari delicto.[62] The accounting firm further argued that the "adverse interest"
exception to that rule, under which misdeeds are not imputed to a company if the managers acted
entirely for their own benefit, was foreclosed by Symbol's admission in the NPA.[63] The court
disagreed because the NPA did not state "that the members of [Symbol's] management who committed
accounting fraud did so for the benefit of Symbol"; the adverse interest exception was therefore
available to Symbol.[64]
Immunity Issues for Defamation Claims
One state court has held that statements made to the government before criminal charges related to
those statements are imminent receive only qualified immunity from defamation charges. In Writt v.
Shell Oil Co., Writt claimed that Shell defamed him in its report to DOJ describing possible FCPA
violations.[65] DOJ approached Shell to request a meeting to discuss Shell's operation in Nigeria, and
Shell thereafter initiated an internal investigation and submitted a report to DOJ implicating Writt in
bribery.[66] Shell's discussions with DOJ ultimately resulted in a DPA in 2010. In Writt, Shell argued
that Writt could not sustain his defamation claim as to statements in the report because Shell submitted
the report "with the understanding that [it] would be used by the DOJ in determining whether or not to
prosecute Shell for FCPA violations"; thus, Shell argued that the statements were absolutely privileged
and that it was immune from the defamation claim.[67] The Court of Appeals of Texas reversed. It
held that "absolute privilege [from defamation claims] applies only to communications made in
judicial proceedings and those communications made preliminary to or in serious contemplation of a
judicial proceeding."[68] Shell's statements were given only qualified immunity because "there [was]
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no evidence conclusively establishing that a criminal case had been filed against Writt or Shell, or that
a criminal prosecution was actually being proposed . . . at either the time the DOJ contacted Shell or
when Shell submitted its report to the DOJ."[69] In support of this conclusion, the court noted that
DOJ did not file charges against Shell until "twenty months after Shell submitted its report," and that
Shell prepared the report for "important internal purposes" and not in preparation for impending
criminal proceedings.[70]
"Attachment C": NPA and DPA Corporate Compliance Program Requirements
NPAs and DPAs frequently include an appendix setting forth corporate compliance program
requirements--often referred to as "Attachment C," due to its frequent placement as an appendix to an
agreement. Over the years, the provisions in Attachment C have evolved and expanded. Recent
agreements have included as many as 18 separate provisions. As we noted in our 2011 Mid-Year
Update, these provisions offer insight into U.S. enforcement officials' views on corporate compliance
best practices. The intention of these provisions is not to prescribe specific elements for compliance
programs for companies across the board, but rather the government requires such elements in
resolving the alleged misconduct and compliance issues of the specific companies with which it enters
into the agreements. Many compliance practitioners and commentators have nonetheless construed the
provisions as helpful guidance for companies seeking to fashion comprehensive compliance
programs. Many Attachment C requirements have, in recent years, become staple components of
corporate compliance programs prescribed by the government, and we anticipate that NPAs and DPAs
will continue to drive changes in compliance culture.
As compliance programs have matured and as the reach of NPAs and DPAs has broadened, the scope
of Attachment C's compliance requirements can have increasingly important implications for
companies contemplating resolution of allegations through an NPA or DPA. To examine
comprehensively the evolution and current status of Attachment C, Gibson Dunn has analyzed the
compliance program appendices of 26 NPAs and DPAs released since mid-2011.[71] These NPAs and
DPAs resolved allegations ranging from FCPA violations and securities fraud to violations of the
Controlled Substances Act and the Food, Drug, and Cosmetic Act. It is clear that some compliance
provisions are used more frequently than others, making them more likely to emerge as industry
standards for compliance practices. Other provisions appear less frequently and tend to be more
specific to a particular company or the particular conduct an agreement addresses. A company seeking
proactively to develop its compliance program should consider the most common provisions in recent
NPAs and DPAs, which provide a useful baseline for compliance standards. Based on our analysis,
the most common provisions from the last three years are:
1.

High-level commitment from the directors and senior management of the company in
support of the company's policy against legal violations and applicable compliance
code provisions;

2.

A strong, written corporate policy against violations of the relevant laws;

3.

Standards and procedures to reduce the prospect of violation of the relevant laws;
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4.

An effective system of financial and accounting procedures, including a system of
internal controls;

5.

Annual risk-based review and updates of compliance standards and procedures;

6.

A designated senior corporate executive to implement and oversee compliance with the
relevant laws;

7.

Strong mechanisms to ensure communication with and training of all officers, directors,
employees, agents and business partners;

8.

Clear channels to provide guidance and advice to all personnel, to ensure confidential
reporting, and to protect those who wish to report violation of the relevant laws;

9.

Disciplinary procedures to address violations of the relevant laws;

10. Due diligence and compliance requirements pertaining to all agents and business
partners;
11. Standard provisions in commercial agreements designed to prevent violation of the
relevant laws;
12. Periodic review and testing of compliance programs to improve effectiveness in
detecting and preventing violations of the relevant laws; and
13. Policies and procedures designed to conduct risk-based due diligence with regard to
M&A activities and the prompt application of the company's compliance code, policies,
and procedures to newly acquired businesses.
High-Level Commitment. Fifteen of the 26 compliance program appendices surveyed include a
provision requiring the directors and senior management of the company to provide strong, explicit,
and visible support for the company's policy against violations of the relevant laws and compliance
code. Moreover, this language has appeared more frequently in NPAs and DPAs from 2013 and
2014. The frequent inclusion of this "tone from the top" provision suggests that compliance functions
that have not already embraced this principle may wish to consider this recommendation to foster a
culture of compliance.
Prohibiting Violation of the Relevant Law. Nearly all of the compliance program appendices we
analyzed (24 of 26) require the company to set forth a clearly articulated and visible corporate policy
prohibiting violations of the laws that were allegedly broken; for example, a corporate policy
prohibiting violations of the FCPA. The company is required to set forth this policy in a written
compliance code. Each year since 2011, NPAs and DPAs have included this requirement consistently
across industries. The fundamental nature of this requirement makes it the backbone of any robust
corporate compliance program.
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Promulgation of Compliance Standards and Procedures. Similarly, 24 of the 26 agreements analyzed
include a provision requiring the development of specific compliance standards and procedures that
operationalize the broad policy prohibiting violations of the laws that were allegedly broken. This
provision bears resemblance to the Sarbanes-Oxley Act (the Public Company Accounting Reform and
Investor Protection Act of 2002) regulatory requirement that some companies disclose their codes of
ethics that apply to certain executives or explain why they have not adopted such codes.[72] Attendant
to these measures is a company's commitment to encourage, at all levels of the organization, adherence
to ethics and compliance policies and procedures. The frequent appearance of this provision in NPAs
and DPAs highlights the importance the U.S. government places on companies taking an integrated
approach to the creation and maintenance of an effective compliance program. We anticipate this
provision will remain a key feature of compliance program appendices to NPAs and DPAs for the
foreseeable future, and companies that have not yet implemented such policies and procedures would
be well advised to consider doing so.
Effective System of Financial and Accounting Procedures. Approximately 75% of the agreements
analyzed require the implementation of a system of financial and accounting procedures, including a
system of internal controls. The provision calls for the design of such a system to provide reasonable
assurances as to the execution and recording of transactions in accordance with the company's
compliance standards and policies. This requirement has appeared frequently in agreements resolving
alleged violations of the FCPA internal controls and books and records provisions. Although the
language of this compliance requirement mirrors the language of the recordkeeping and internal
controls provisions of the FCPA,[73] it serves as an additional reminder to compliance personnel of the
important role that proper internal controls and recordkeeping play in the prevention of fraud. This
theme is embodied in the Sarbanes-Oxley Act, under which CEOs and CFOs are required to certify the
accuracy of a public company's financial statements. Additionally, Dodd-Frank's whistleblower
provisions create strong financial incentives for employees to report wrongdoing to the SEC coupled
with broad anti-retaliation protections.[74] As a result, companies should place a premium on having a
broad, truly effective compliance program and a corporate culture of compliance.
Annual Risk-Based Review and Updating of Standards and Procedures. Three-fourths of the
agreements also require the company to conduct an annual risk assessment that will inform or update
its compliance policies and procedures based on the organization's individual circumstances.[75] The
provision specifies that this risk-based review should, in the FCPA context--where many of these
compliance refinements first originated--consider the particular foreign bribery risks facing the
company, including locations where it operates, the industry or sector in which it operates, and degree
of governmental oversight. As evinced by the increased emphasis by U.S. officials on the use of data
analytics in enforcement and compliance program development,[76] the importance of data-driven risk
assessments will likely continue to grow.
Proper Oversight and Independence. NPAs and DPAs also offer guidance on best practices for senior
management oversight of the compliance function. Specifically, 21 of the 26 agreements analyzed
require the company to assign one or more senior corporate executives to implement and oversee the
compliance code, policies, and procedures. The designated persons must be able to report information
to internal audit and the board of directors, as well as maintain an adequate level of autonomy from
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management. While such guidance is useful for companies designing a best practices compliance
program, DOJ has stopped short of requiring a "one size fits all" structure of senior compliance
oversight and independence.[77]
Training and Guidance. All but one of the compliance appendices analyzed provide that the company
implement training and guidance mechanisms to help ensure that its compliance code, policies, and
procedures are effectively communicated to directors, officers, employees, and third parties. DOJ has
emphasized that effective training and guidance should include periodic training for directors, officers,
and employees within the company, along with annual certifications of compliance with such training
requirements. As a best practice, training and guidance is a cornerstone of any effective compliance
program. A recent compliance survey, however, indicated there is room for improvement: only 38
percent of the C-suite leadership reported attending training on their organization's anti-corruption and
anti-bribery policy.[78] Compliance program provisions in NPAs and DPAs will almost certainly
continue to feature training requirements prominently.
Effective System for Guidance, Confidential Reporting, and Investigation. Approximately two-thirds
of the compliance program appendices analyzed require mechanisms for company personnel to seek
internal guidance and for reporting and investigating complaints and allegations. This provision
requires the company to maintain an effective system to provide guidance and advice regarding
compliance with its code of conduct, policies, and procedures. Additionally, the company must
maintain an effective system for internal and confidential reporting and ensure an effective and reliable
process for responding to, investigating, and documenting allegations of violations of the relevant laws
or the company's codes, policies, or procedures.
Enforcement and Disciplinary Mechanisms. More than 90 percent of the corporate compliance
appendices analyzed contain a requirement that the company institute disciplinary measures to address
violations of the company's compliance code, policies and procedures, and relevant laws. As
demonstrated by the frequency with which this provision appears, U.S. officials view the presence of a
disciplinary mechanism as an essential component of a corporate compliance program.
Third-Party Relationships: Due Diligence and Contractual Representations. Roughly three-fourths of
the NPAs and DPAs analyzed include two related provisions addressing third-party relationships. The
first requires the company to establish a risk-based due diligence program related to hiring and
oversight of agents and partners, as well as to enter into reciprocal commitments between the company
and its agents and partners to comply with the relevant laws. The second provision requires the
company to include standard contractual provisions in agreements with agents and business partners to
prevent violations of the relevant laws.
Periodic Monitoring and Testing. Twenty-three of the 26 corporate compliance appendices analyzed
require the company to perform periodic monitoring and testing to measure the efficacy of the
organization's compliance code and relevant policies and procedures. As with other processes
identified by our analysis, the U.S. Sentencing Commission guidelines identify periodic monitoring
and testing as an attribute of an effective compliance and ethics program.[79] This periodic review
enables companies to update their codes based on recent developments and changing standards in the
15

industry. A company seeking to create or improve upon its compliance program may wish to consider
incorporating a periodic testing procedure to ensure that its program remains current and effective.
Mergers and Acquisitions. Two provisions related to mergers and acquisitions appear in almost half
the NPAs and DPAs analyzed. The first provision requires the company to have a policy to conduct
risk-based due diligence of newly acquired entities. The second provision requires the company to
apply its code, policies, and procedures to any newly acquired entities as soon as practicable, including
training management and other personnel and conducting an audit of the newly acquired
company. Companies that engage in mergers and acquisitions with some level of frequency would be
well advised to consider incorporating post-M&A due diligence policies and procedures into their
compliance programs. For companies that are unlikely to engage in mergers and acquisitions,
however, recent NPAs and DPAs hint that such policies and procedures may not be as critical as other
compliance program elements. Failure to formalize such procedures would not, however, exempt
corporations in the eyes of U.S. enforcement officials from taking appropriate steps to address
potential successor liability in connection with business relationships they enter.[80]
Although NPA and DPA Attachment C appendices on corporate compliance programs are set forth in
the context of enforcement proceedings against the organizations subject to them and therefore are not
intended to prescribe compliance norms, they do provide valuable insight into U.S. enforcement
officials' perspectives on best practices in corporate compliance programs. The increased inclusion of
certain provisions--especially those related to M&A activity--may provide a glimpse into compliance
program practices that regulators and prosecutors consider effective. As we noted in our 2011 MidYear Update, government resolutions addressing corporate misconduct continue to drive compliance
best practices. While these provisions are typically implemented with an eye toward avoiding future
violations, corporate compliance programs also affect how the government will view an organization
under investigation for criminal wrongdoing.
Conclusion
The rate of new NPAs and DPAs for 2014 roughly equals 2013's pace, emphasizing the staying power
of such agreements as a tool to resolve federal allegations of corporate wrongdoing without the
collateral consequences of criminal conviction. With 12 agreements so far in 2014--11 DOJ
agreements and 1 SEC agreement--the year is shaping up to approach 2013's total, evening out the
trend line after spikes in earlier years. Although large settlements continue to represent the vast
majority of monetary recoveries linked to NPAs and DPAs, prosecutors at DOJ headquarters and in
U.S. Attorneys' Offices across the country still use the agreements to resolve a variety of corporate
criminal conduct.
These agreements enable companies and prosecutors alike to resolve allegations of criminal conduct,
strengthen corporate compliance mechanisms to prevent such conduct in the future, and mitigate the
risks that collateral consequences of a conviction can bring for companies, their shareholders,
employees, and the economy. Continued interest in corporate accountability, prospective legislation in
the United States, a new DPA regime in the United Kingdom, and ongoing judicial scrutiny of
corporate settlements will likely keep NPAs and DPAs the resolution vehicles of choice.
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Appendix
The chart below summarizes the agreements that DOJ and the SEC entered into in the first half of
2014. The complete text of each agreement, if publicly available, is hyperlinked in the chart. Where
more than one date is associated with an agreement, we use the earliest stated execution date.
The figures for "Monetary Penalties" may include amounts not strictly limited to a NPA or an DPA,
such as fines, penalties, forfeitures, and restitution requirements imposed by other regulators and
enforcement agencies, as well as amounts from related settlement agreements, all of which may be part
of a global resolution in connection with the NPA or DPA, paid by the named entity and/or
subsidiaries. The term "Monitor" identifies traditional compliance monitors, self-reporting
arrangements, and other monitorship arrangements found in settlement agreements.
APPENDIX
Deferred and Non-Prosecution Agreements in 2014
Company

Agency

Alleged
Violation

Type

Monetary
Penalties

Monitor

ArthroCare
Corp.

DOJ Fraud
Section

Fraud

DPA

$30,000,000

Self24 months
Reporting

Drug
DPA
Misbranding

$192,739,086a

Self30 months
Reporting

Trade
Sanctions

DPA

$21,000,000

No

Hewlett-Packard
DOJ Fraud
Mexico, S. de
Section
R.L. de C.V.

FCPA

NPA

$2,527,750b

Self36 months
Reporting

Hewlett-Packard
DOJ Fraud
Polska, SP. Z
Section
O.O.

FCPA

DPA

$15,450,224b

Self36 months
Reporting

U.S. Attorney,
Northern
District of New
York;

Endo
Pharmaceuticals, DOJ Civil
Inc.
Division,
Consumer
Protection
Branch
Fokker Services
B.V.

U.S. Attorney,
District of
Columbia
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Term of
DPA/NPA

18 months

APPENDIX
Deferred and Non-Prosecution Agreements in 2014
Company

Agency

Alleged
Violation

Type

Monetary
Penalties

Monitor

Term of
DPA/NPA

Jefferies LLC

U.S. Attorney,
District of
Connecticut

Securities
Fraud

NPA

$25,000,000

Yesc

12 months

JPMorgan
Chase Bank,
N.A.

U.S. Attorney,
Southern
District of New
York

Bank
Secrecy Act

DPA

$1,700,000,000

Self24 months
Reporting

Miron
Construction
Company, Inc.

U.S. Attorney,
Eastern District
of Wisconsin

Fraud

NPA

$4,000,000

Yes

36 months

Regions
Financial Corp.

SEC

Accounting
Fraud

DPA

$51,000,000d

No

24 months

SunTrust
Mortgage, Inc.

U.S. Attorney,
Western
District of
Virginia

swisspartners
Investment
Network AG

Toyota
Corp.

U.S. Attorney,
Southern
District of New
York;

False
Statements
(18 U.S.C.
§ 1001);

NPAe $320,000,000f

Self36 months
Reporting

Fraud

Tax Evasion NPA

$4,400,000

No

36 months

DOJ Tax
Division

U.S. Attorney,
Motor Southern
Fraud
District of New
York

DPA

$1,200,000,000 Yes

36 months

a) Endo agreed to a criminal forfeiture of $20,828,933 pursuant to its DPA and settled related civil
False Claims Act allegations for $171,910,153. It also agreed to enter into a Corporate Integrity
Agreement with the Office of Inspector General of the Department of Health and Human Services.
b) The agreements for Hewlett-Packard Mexico, S. de R.L. de C.V. and Hewlett-Packard Polska, SP.
Z O.O. are part of a larger settlement.
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APPENDIX
Deferred and Non-Prosecution Agreements in 2014
Company

Agency

Alleged
Violation

Type

Monetary
Penalties

Monitor

Term of
DPA/NPA

c) The NPA requires the retention of an independent compliance consultant.
d) The NPA included a $26 million civil penalty, which was offset against a $46 million penalty paid
to the Federal Reserve Board. The total also includes a $5 million penalty paid to the Alabama State
Banking Department.
e) The agreement itself is labeled “Restitution and Remediation Agreement” but contains nonprosecution provisions and other terms akin to NPAs. The DOJ press release did not refer to the nonprosecution provisions. The press release from the Office of the Special Inspector General for the
Troubled Asset Relief Program announced the agreement as an NPA. See Sun Trust Gets Non
Prosecution Agreement, Corporate Crime Reporter, July 7, 2014.
f) The agreement provides that the company will pledge $95 million of the total in the event
additional restitution funds are needed.

[1] The U.S. Department of Justice distinguishes between NPAs and DPAs based on the existence of
a public charging document. DPAs are filed in federal court along with a charging document (e.g., a
criminal information) and are subject to judicial approval, while NPAs are letter agreements between
DOJ and the entity or entities subject to an NPA, with no public filing of charges. See Craig S.
Morford, Memorandum for Heads of Department Components and United States Attorneys, 1 n.2
(Mar. 7, 2008). Over the years, the terminology has been refined. The distinction between NPAs and
DPAs was more opaque earlier in time.
[2] There are likely to be other NPAs and DPAs that have not been publicly disclosed. For example,
Gibson Dunn has executed NPAs that have not been made public. In some instances, DOJ declines to
disclose publicly the agreements.
[3] Monetary penalties, as detailed in the Appendix, may include amounts beyond an NPA or DPA
itself. Global settlements negotiated in connection with an NPA or DPA will sometimes include
criminal and civil fines and penalties imposed by DOJ, the SEC, and/or other regulators and
enforcement agencies; disgorgement payments; forfeiture amounts; restitution requirements; and civil
settlements related to DOJ and/or SEC resolutions. The GDP of Latvia can be found from World Bank
data, available here.
[4] Press Release, U.S. Sec. & Exch. Comm'n, SEC Announces First Deferred Prosecution
Agreement With Individual (Nov. 12, 2013).
19

[5] Press Release, U.S. Sec. & Exch. Comm'n, SEC Charges Six Individuals With Insider Trading in
Stock of E-Commerce Company Prior to Acquisition by eBay (Apr. 25, 2014).
[6] Miron Construction Company, Inc. NPA (Feb. 14, 2014).
[7] See, e.g., Travis Khachatoorian, Prosecution of Grand Junction Airport Authority Ending, KREX,
May 14, 2014.
[8] See U.S. Sec. & Exch. Comm'n v. Citigroup Global Markets, Inc., Nos. 11-5227-cv, 11-5375cv(con), & 11-5242-cv(xap), slip op. (2d Cir. June 4, 2014).
[9] Press Release, U.S. Rep. Bill Pascrell, Pascrell Introduces Accountability in Deferred Prosecution
Act (May 1, 2014).
[10] Press Release, U.S. Rep. Bill Pascrell, Pascrell Introduces Accountability in Deferred Prosecution
Act (May 1, 2014).
[11] H.R. 4540, the third congressional attempt in recent years to regulate NPAs and DPAs, is
substantially similar to the two prior efforts. In 2007, Representative Pascrell proposed a Statement of
Principles for DOJ to use in designing NPAs and DPAs. The proposal would have required: (1)
written guidelines for NPAs and DPAs; (2) judicial oversight of the terms of NPAs and DPAs and of
the selection of compliance monitors; (3) screening and selection of monitors by the Executive Office
of the United States Attorneys; and (4) public disclosure of the terms of all NPAs and DPAs. During
the following session, Representative Pallone introduced H.R. 5086, which would have required: (1)
the Attorney General issue guidelines governing the use of NPAs and DPAs; (2) federal district court
review of NPAs and DPAs and judicial determination as to whether any of the terms of the agreement
have been breached; and (3) appointment of federal monitors by a judge and payment of monitors
according to a pre-determined schedule. H.R. 5086 died in committee.
[12] H.R. 4540 § 4(a).
[13] H.R. 4540 § 4(b)(9).
[14] H.R. 4540 § 5(b).
[15] Craig S. Morford, Memorandum for Heads of Department Components and United States
Attorneys, 3 (Mar. 7, 2008).
[16] ESI Entertainment Sys. Inc. DPA, ¶ 6 (June 3, 2008).
[17] H.R. 4540 § 5(c).
[18] H.R. 4540 § 5(d).
[19] Consent Order, In re BNP Paribas, S.A. New York Branch, N.Y.S. Dep't of Fin. Servs. ¶ 56 (June
30, 2014) (by agreement, extending "for an additional two years" the engagement of an independent
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consultant based at BNP Paribas's New York Branch, after the bank originally agreed to the consultant
in a 2013 memorandum of understanding); Order, In re Standard Chartered Bank, New York Branch,
N.Y.S. Dep't of Fin. Servs. (Aug. 6, 2012).
[20] Order, In re Standard Chartered Bank, New York Branch, N.Y.S. Dep't of Fin. Servs. at 2 (Aug.
6, 2012).
[21] Order, Ocwen Loan Servicing, LLC, N.Y.S. Dep't of Fin. Servs. ¶ 1 (Dec. 5, 2012).
[22] H.R. 4540 § 8(a).
[23] See 5 U.S.C. § 552(b)(4) (stating that the requirements of FOIA do "not apply to matters that are .
. . trade secrets and commercial or financial information obtained from a person and privileged or
confidential").
[24] H.R. 4540 § 8(b).
[25] Complaint, Ashley v. U.S. Dep't of Justice, No. 13-cv-01873-KBJ (D.D.C. Nov. 26, 2013).
[26] Press Release, U.S. Attorney's Office for the Southern District of Texas, Houston-based
Company Admits to Hiring Illegal Aliens (May 18, 2012).
[27] Press Release, University of Virginia School of Law, UVA Law Clinic Suit Prompts Justice
Department to Release Non-prosecution Agreement (Mar. 10, 2014).
[28] Complaint at 1, Ashley v. U.S. Dep't of Justice, No. 13-cv-01873-KBJ (D.D.C. Nov. 26, 2013).
[29] Press Release, University of Virginia School of Law, UVA Law Clinic Suit Prompts Justice
Department to Release Non-prosecution Agreement (Mar. 10, 2014).
[30] H.R. 4540 § 7(a).
[31] H.R. 4540 § 7(b).
[32] The legislation defines an NPA as "an agreement between a Federal prosecutor and an
organization to conditionally decide not to file criminal charges against the organization." H.R. 4540 §
2(2). The legislation further provides, however, that NPAs "shall be subject to all the requirements this
Act and other law imposes on deferred prosecution agreements," ostensibly including the court-filing
requirements. The application of the court-filing requirement to NPAs could fundamentally alter the
nature of NPAs, which are typically not filed in court and do not have any court proceedings directly
associated with them. Unlike the filing of a DPA, which typically accompanies the filing of an
information after waiver of indictment, filing an NPA in court to satisfy this requirement could require
the filing of a standalone motion with the court seeking approval of the NPA. That could result in
NPAs being less attractive than they are in the status quo, especially for companies concerned about
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the possibility of criminal-related proceedings (albeit not criminal charges) pending for years on the
docket of a federal court.
[33] H.R. 4540 § 7(c).
[34] Hewlett-Packard Polska, SP. Z O.O. DPA, ¶ 22 (Apr. 9, 2014).
[35] U.K. Serious Fraud Office & U.K. Crown Prosecution Service, Deferred Prosecution Agreement
Code of Practice (February 2014).
[36] Code of Practice § 7.7(i).
[37] See, e.g., Hewlett-Packard Polska, S.P. Z O.O. DPA, ¶ 7 (Apr. 9, 2014) (DOJ "will not bring any
criminal or civil case . . . relating to (a) any of the conduct described in Attachment A or the
Information filed pursuant to this Agreement, or (b) any other conduct disclosed . . . prior to December
1, 2013."); Weatherford Int'l DPA, ¶ 7 (Nov. 26, 2013) (DOJ "will not bring any criminal or civil case .
. . related to the conduct described in the attached Statement of Facts or relating to information that the
Company disclosed to the Department prior to the date on which this Agreement was signed.").
[38] Alun Milford, Corporate criminal liability and Deferred Prosecution Agreements, Remarks to
the Annual Employed Bar Conference, Mar. 26, 2014.
[39] Phone tapping to be used in fight against City Fraud, London Evening Standard, Apr. 23, 2014.
[40] Phone tapping to be used in fight against City Fraud, London Evening Standard, Apr. 23, 2014.
[41] Phone tapping to be used in fight against City Fraud, London Evening Standard, Apr. 23, 2014.
[42] Alun Milford, Corporate criminal liability and Deferred Prosecution Agreements, Remarks to
the Annual Employed Bar Conference, Mar. 26, 2014.
[43] Alun Milford, Corporate criminal liability and Deferred Prosecution Agreements, Remarks to
the Annual Employed Bar Conference, Mar. 26, 2014.
[44] Alun Milford, Corporate criminal liability and Deferred Prosecution Agreements, Remarks to
the Annual Employed Bar Conference, Mar. 26, 2014.
[45] Deferred Prosecution Agreements Code of Practice: The Directors' response to the public
consultation (hereinafter "Consultation Response"), Feb. 14, 2014.
[46] Consultation Response, at 3.
[47] Phone tapping to be used in fight against City fraud, London Evening Standard, Apr. 23, 2014.
[48] Shalam v. KPMG LLP, 13 Misc. 3d 1205(a) (N.Y. Sup. Ct. 2006); Williams v. Sidley Austin
Brown & Wood LLP, 824 N.Y.S.2d 759 (N.Y. Sup. Ct. 2006).
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[49] Shalam v. KPMG LLP, 13 Misc. 3d 1205(a), at *9-11 (N.Y. Sup. Ct. 2006).
[50] Shalam v. KPMG LLP, 13 Misc. 3d 1205(a), at *7-8 (N.Y. Sup. Ct. 2006).
[51] Shalam v. KPMG LLP, 13 Misc. 3d 1205(a), at *11 (N.Y. Sup. Ct. 2006). HVB did not
specifically mention the plaintiffs in the DPA--HVB only admitted that it had participated in this type
of scheme from 1996 to 2002.
[52] Shalam v. KPMG LLP, 13 Misc. 3d 1205(a), at *11 (N.Y. Sup. Ct. 2006). See also Williams v.
Sidley Austin Brown & Wood LLP, 824 N.Y.S.2d 759 at *3 (N.Y. Sup. Ct. 2006) ("The [DPA] supplies
the element of scienter and a shared "perfidious purposes" found lacking in plaintiffs' amended
complaint, as asserted against HVB, Ruble, and Sidley Austin.").
[53] Salt Aire Trading LLC v. Sidley Austin Brown & Wood LLP, 2009 WL 4009130 (N.Y. Sup. Ct.
2009).
[54] Salt Aire Trading LLC v. Sidley Austin Brown & Wood LLP, 2009 WL 4009130 (N.Y. Sup. Ct.
2009).
[55] Salt Aire Trading LLC v. Sidley Austin Brown & Wood LLP, 2009 WL 4009130 (N.Y. Sup. Ct.
2009).
[56] Salt Aire Trading LLC v. Sidley Austin Brown & Wood LLP, 2009 WL 4009130 (N.Y. Sup. Ct.
2009). But plaintiffs suing participants in this tax scheme were ultimately unable to use the DPA to
fulfill the reliance element of the fraud claim. The courts held that plaintiffs knew or should have
known that the transactions were potentially illegal, and that admissions of wrongdoing in the DPA
were not sufficient to show that plaintiffs were "unwitting victim[s] of the fraud." Shalam v. KPMG
LLP, 931 N.Y.S.2d 592, 593-94 (N.Y. App. Div. 2011) (appellate court rules, as a matter of law, that
HVB's DPA could not prove reliance where plaintiffs knew or should have known that the tax
transaction was of dubious legality). See also Salt Aire Trading LLC v. Enterprise Bank & Trust
Corp., 967 N.Y.S.2d 869, *5-6 (N.Y. Sup. Ct. 2013) ("the DPA that HVB entered into does not confer
'unwitting victim' status upon [plaintiff]").
[57] Stone v. Ritter, 911 A.2d 362 (Del. 2006); In re FalconStor Software, Inc., 966 N.Y.S.2d 642,
(N.Y. Sup. Ct. 2013); Harold Grill 2 IRA v. Chenevert, 2013 WL 3014120 (Del. Ch. June 24, 2013).
[58] In re FalconStor Software, Inc., 966 N.Y.S.2d 642, 645-46 (N.Y. Sup. Ct. 2013)
[59] In re FalconStor Software, Inc., 966 N.Y.S.2d 642, 647-48 (N.Y. Sup. Ct. 2013).
[60] In re FalconStor Software, Inc., 966 N.Y.S.2d 642, 655-66 (N.Y. Sup. Ct. 2013). The defendants
noted that the DPA "memorialized the remedial actions taken by the board." FalconStor, 966
N.Y.S.2d at 647. This did not appear to be a major factor in the court's decision, but including such
language in any DPA/NPA may be wise as the specific remedial actions can be highlighted if the
settlement is used in collateral litigation.
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[61] Symbol Technologies, Inc. v. Deloitte & Touche, LLP, 888 N.Y.S.2d 538, 539 (N.Y. App. Div.
2009).
[62] Symbol Technologies, Inc. v. Deloitte & Touche, LLP, 888 N.Y.S.2d 538, 543-44 (N.Y. App.
Div. 2009).
[63] Symbol Technologies, Inc. v. Deloitte & Touche, LLP, 888 N.Y.S.2d 538, 543-44 (N.Y. App.
Div. 2009).
[64] Symbol Technologies, Inc. v. Deloitte & Touche, LLP, 888 N.Y.S.2d 538, 543-44 (N.Y. App.
Div. 2009).
[65] Writt v. Shell Oil Co., 409 S.W.3d 59, 62-63 (Tx. Ct. App. 2013).
[66] Writt v. Shell Oil Co., 409 S.W.3d 59, 63-66 (Tx. Ct. App. 2013).
[67] Writt v. Shell Oil Co., 409 S.W.3d 59, 62-63 (Tx. Ct. App. 2013).
[68] Writt v. Shell Oil Co., 409 S.W.3d 59, 73 (Tx. Ct. App. 2013).
[69] Writt v. Shell Oil Co., 409 S.W.3d 59, 72 (Tx. Ct. App. 2013).
[70] Writt v. Shell Oil Co., 409 S.W.3d 59, 72 (Tx. Ct. App. 2013).
[71] Since our 2011 mid-year update, 96 NPAs and DPAs have been released. Of these, 28
agreements (17 DPAs and 11 NPAs) have featured an "Attachment C" compliance program
requirement, while one additional DPA featured "enhanced compliance obligations" as part of its
agreement. See MoneyGram Int'l DPA (Nov. 9, 2012). Note that these figures do not include the July
3, 2014 SunTrust "Restitution and Remediation" NPA, which also contains an Attachment C.
[72] 17 C.F.R. § 228.406. The regulations define code of ethics to be "written standards that are
reasonably designed to deter wrongdoing and to promote" a number of principles, including "[h]onest
and ethical conduct"; "[c]ompliance with applicable governmental laws, rules and regulations"; "[f]ull,
fair, accurate, timely, and understandable disclosure" in SEC filings; "prompt internal reporting of
violations of the code"; and "[a]ccountability for adherence to the code."
[73] 15 U.S.C. § 78m(13)(b).
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