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What The SEC Enforcement Stats Really Tell Us
Law360, New York (March 03, 2015, 4:44 PM ET) --

Each year, the U.S. Securities and Exchange Commission undertakes a
familiar exercise. At the close of the fiscal year, senior officials
proudly proclaim that the SEC has broken (or nearly broken) previous
records for the number of enforcement actions filed by the Division
of Enforcement, while simultaneously clarifying that the number of
new actions tells only part of the story.

2014 saw the SEC again heralding that it had filed more enforcement
actions than ever before. And, as always, the story is not quite so
simple. However, other statistical data released by the agency at the
beginning of 2015 provides much greater insight into where the
enforcement division is focusing its attention and where it may be
heading.

Another Record Year (Not That We’re Counting)

Marc J. Fagel

Shortly after the close of the fiscal year ended Sept. 30, 2014, the SEC

issued a press release announcing that “the SEC filed a record 755

enforcement actions.”[1] (This tally of new case filings is known slightly less than affectionately within
the division as “stats,” so that term will be used herein as well.) Enforcement division Director Andrew
Ceresney reiterated these impressive stats in a November speech, noting that “we filed 755 actions last
year — the most ever filed in the history of the Commission.”[2]

This is not to single out Ceresney for taking pride in the program’s stats; the SEC has been making similar
announcements for some time. Consider such landmarks as 2011 (“the agency filed a record 735
enforcement actions”)[3] and 2008 (“”the second-highest number of enforcement actions in agency
history”).[4]

At the same time, the SEC typically follows its announcement of record-breaking numbers with a
disclaimer not to focus too much on the numbers. As Ceresney continued in that same November
speech, “But as | always say, numbers only tell a small part of the story.”[5]

Indeed, it is no great secret that the SEC’s stats are a poor indicator of the division’s actual productivity
or accomplishments. For example, in 2014, the 755 enforcement actions included 107 cases against
issuers for delinquent filings — nearly 15 percent of the total.[6] And 80 of last year’s stats arose from
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five targeted industry sweeps, in which large numbers of individuals and entities were simultaneously
charged for various nonscienter, nonfraud violations.

More broadly, stats count all SEC case filings exactly the same, regardless of the scope or significance of
a particular action. A complaint charging multiple defendants for perpetrating a complex financial
accounting fraud or conducting an international insider trading scheme is counted as a single stat — the
same as a routine filing to delist an inactive shell company for failing to timely file quarterly reports, or a
follow-on action to revoke the registration of a broker previously found liable for violating the federal
securities laws.

Likewise, a single investigation may result in multiple separate case filings, further skewing the data. For
example, 20 of the 755 actions were filed in a single day to stop trading in the securities of multiple
purported mining companies controlled by a stock promoter.[7]

None of this, | should add, should be read to minimize the importance of these various matters to the
SEC’s mission. The enforcement sweeps, beyond generating numerous stats for the division, focus
industry attention on issues and regulations that may not otherwise be on the radar screen; publicly-
trading companies without current financial reports may become ripe for future frauds.

And there is no denying that, by any measure, 2014 was an unusually busy year for the division — even
after stripping out delinquent filing cases, the SEC filed 648 actions in 2014, versus 544 in 2013[8] — a
nearly 20 percent climb. The point is simply that the SEC’s pronouncements about record-setting
numbers of cases tell us little about what the Division of Enforcement is really doing. The question, then,
is what metrics should we be watching?

Subject Matter Trends

The SEC’s breakdown of cases by subject matter, illustrated in its Select SEC and Market Data report
(supra note 6), helps illustrate the relative priorities of the Division of Enforcement. Cases against
brokers represented the largest component of the SEC docket, with 26 percent of new cases (as
compared to 22 percent in 2013).[9] Cases against investment advisers, a high priority in recent years,
were a close second, with 20 percent of the new filings (a decline from the 2013 high of 26 percent).

Meanwhile, cases involving insider trading (8 percent), market manipulation (10 percent), and securities
offerings (12 percent, typically Ponzi schemes) contribute a relatively consistent proportion of the
enforcement docket from year to year.

Perhaps most interesting is the data concerning financial reporting cases. Since 2013, as the resource-
intensive financial crisis investigations began to wind down, the SEC has emphasized its renewed focus
on public company accounting, disclosures and internal controls. Among other things, the division has
established a financial fraud task force to bring additional resources to proactively ferreting out
potential frauds. The SEC has claimed that these efforts began bearing fruit in 2014, with the number of
financial reporting cases rising dramatically.[10]

The data, however, are a little murkier. While there was a slight increase in such cases in 2014 (15
percent of new filings, as compared to 12.5 percent in 2013), the 99 financial reporting cases initiated in
2014 included the 20 mining company stop-order actions referenced above. Without that investigation,
financial reporting would have constituted only 12 percent of the cases — a slight decline as a
proportion of the docket (albeit a slight uptick in the total number of actions filed). The stats, in other



words, are still a long way off from 2005, the high-water mark of the Enron/Worldcom accounting fraud
era, when issuer reporting matters constituted a third of the SEC enforcement docket.[11]

Similarly telling is the precipitous decline in officer and director bars sought by the SEC. The SEC sought
57 orders barring defendants from serving as public company officers or directors in 2014, a big drop
from the 81 orders sought in 2013 (much less the 150 sought in 2005). As the Division of Enforcement is
certainly not pulling back from seeking bar orders to the full extent possible, the logical inference is that
the SEC is simply filing fewer cases involving public company executives than it had in the past.

Of course, it could hardly be expected for an initiative begun in mid-2013 to have a noticeable impact so
soon. Financial fraud investigations are notoriously complex and protracted. There is no question that
the SEC is proactively looking for new cases, and has reported to the press an increase in the number of
new accounting fraud investigations being opened by the enforcement staff.[12] The rise in new
investigations is presumably aided by the SEC’s whistleblower program, which in 2014 continued to
experience a growth in the number of tips, with financial reporting cases continuing to be the largest
category of complaints.[13]

So public company executives and directors, as well as gatekeepers such as auditors, should take little
comfort in these numbers; the SEC is clearly stepping up activity in this area. The real question is
whether or not they will uncover the sort of misconduct they seem to think is present, or if the
slowdown in financial fraud actions will continue. Based on the statistics, the jury is still out.

The Era of Administrative Proceedings

One of the most significant enforcement trends in recent years is the SEC’s growing use of
administrative proceedings (APs) in lieu of federal court actions. The change was facilitated in part by
legal provisions of Dodd-Frank, which broadened the sanctions that the SEC could recover in APs. Critics
of the practice have observed that APs may be disadvantageous to respondents, who have limited
discovery rights (including the absence of depositions), no right to a jury trial, and a more onerous path
to appeal.[14] Indeed, one report found that the SEC prevailed in 100 percent of its litigated APs in fiscal
2013, as compared to 61 percent of its federal court trials.[15]

SEC stats confirm this shift. In fiscal 2014 (again excluding delinquent filing matters), the SEC filed 78
percent of its cases administratively and only 22 percent in court. The prior year, 62 percent of
enforcement actions were filed as APs, while in 2010 — the last year before Dodd-Frank became
effective — only 56 percent of enforcement actions were filed as APs.

To be sure, many of these cases are filed as settled actions. However, while the SEC’s annual report does
not differentiate between litigated and settled actions, Ceresney has confirmed that there has been a
deliberate increase in the number of litigated APs; according to Ceresney, the agency filed 43 percent of
its litigated cases in 2014 administratively, and had no intention of changing course.[16]

The substantial increase in the likelihood that the SEC enforcement division will proceed
administratively rather than filing a civil lawsuit — a decision, incidentally, which lies entirely with the
SEC — has important implications for parties who find themselves in the staff’s crosshairs. Even beyond
the appearance of much steeper odds of prevailing, parties need to carefully consider the much quicker
pace of APs (which can come to trial within months, rather than years) and the limited discovery,
ensuring they are taking steps to prepare for a potential litigated proceeding far in advance of the
initiating of the proceedings.



Gearing Up For 2015

Even with all the caveats discussed above, there has been an undeniable increase in the SEC’s
enforcement activities and the number of individuals and companies on the receiving end of an
enforcement action. And this pace shows no sign of slowing. In 2014, the Enforcement Division opened
995 new investigations, compared to 908 in 2013; the SEC reported a total of 1612 ongoing
investigations in 2014, versus 1444 in 2013 — a 12 percent increase. And the size of the division is
growing as well, from 1266 enforcement staff members in 2014 to 1,343 budgeted for 2015.[17]

In short, while the SEC’s annual pronouncements about record-setting enforcement actions should be
taken with a grain of salt, there can be little question that the Division of Enforcement is unusually busy
and productive lately, with every indication that the trajectory will continue for the foreseeable future.

—By Marc J. Fagel, Gibson Dunn & Crutcher LLP

Marc Fagel is a partner in Gibson Dunn’s San Francisco office and a member of the firm’s securities
enforcement and white collar defense practice groups. Prior to joining the firm, Fagel spent more than 15
years with the SEC’s San Francisco Regional Office, most recently serving as regional director from 2008
to 2013.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective dffiliates. This article is for general
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