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T
he number of class actions in
California and the country is
rising at a dramatic pace.
According to a report in the
Los Angeles Daily Journal, 30

percent of U.S. companies and 39 percent of
California companies had a class action filed
against them in 2009.1 Between late 2001 and
early 2007, consumer class actions rose 156
percent and accounted for more than 20 per-
cent of all class action filings in the latter
period. Labor class actions increased 228
percent, constituting 46.9 percent of class
action filings in late 2007. The Ninth Circuit,
in particular, has experienced a surge in class
actions. There was a 560 percent increase in
filings between July-December 2001 and
January-June 2007.2

It should not be surprising that the increase

in class action filings has caused a corre-
sponding rise in the number of federal appel-
late court decisions on issues relating to class
certification. Particularly since 1998, when
Rule 23 of the Federal Rules of Civil Pro-
cedure was amended to allow for discre-
tionary interlocutory review of class-certifi-
cation decisions,3 federal appellate courts
have been thrust into a developing and com-
plex area of the law.

The U.S. Supreme Court has, however,
remained largely silent. The most recent
Supreme Court decision to address class cer-
tification in any significant detail was Ortiz
v. Fibreboard Corporation, over 10 years
ago.4 Lower federal courts have thus been left
to wrestle with the complex issues related to
class certification, and clear splits among
these courts have developed.

The lack of Supreme Court guidance has
led to divergent approaches by the lower
courts in many key areas, including 1) the
standards governing the extent to which
claims for monetary relief may be pursued in
Rule 23(b)(2) “mandatory” class actions for
injunctive and declaratory relief, 2) the use of
so-called hybrid class actions, 3) the standing
requirements for absent class members, 4)
the burden of proof on plaintiffs at the class-
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certification stage, and 5) the certification of
punitive damages and statutory penalties,
and the aggregation problem to which they
give rise. Practitioners should pay careful
attention to developments and divergences in
these areas.

Monetary Relief in 23(b)(2) Classes

As most practitioners are aware, there are
three types of class actions under Rule 23 of
the Federal Rules of Civil Procedure. In the
past decade, plaintiffs have increasingly
resorted to Rule 23(b)(2) class actions in
seeking injunctive relief and monetary dam-
ages.5 They have done so in part because
Rule 23(b)(2) avoids the expensive notice
and opt-out requirements of (b)(3) certifica-
tion.6 Defendants have also sought (b)(2)
certification in certain circumstances in order
to avoid the added inefficiency and cost of
dealing with individual plaintiffs who exer-
cise their right under Rule 23(b)(3) to opt
out.7

Rule 23(b)(2) only authorizes the certifi-
cation of a class if “the party opposing the
class has acted or refused to act on grounds
that apply generally to the class, so that final
injunctive relief or corresponding declara-
tory relief is appropriate respecting the class
as a whole.” The Supreme Court in Ticor
Title Insurance Company v. Brown suggested
that monetary relief may not be sought in
(b)(2) classes, because “class members may
have a constitutional due process right to
opt-out of any class action which asserts
monetary claims on their behalf,” and (b)(2)
does not require notice or provide for opt-out
rights.8 But Ticor did not resolve this issue,
and lower courts have adopted different stan-
dards on how district courts are to analyze
whether a putative class seeks relief that is pre-
dominantly injunctive and/or declaratory, as
Rule 23(b)(2) requires.

The Fifth Circuit was the first to address
the issue, holding in Allison v. Citgo
Petroleum Corporation that claims for mon-
etary relief impermissibly predominate in
putative (b)(2) class actions unless they are
“incidental” to plaintiffs’ requests for declara-
tory and injunctive relief.9 Monetary relief is
“incidental” when the damages “flow directly
to the class as a whole,” and the court can cal-
culate damages without the need for indi-
vidualized determinations.10 The Allison test
is the most stringent of the three major stan-
dards to have been adopted by different cir-
cuits so far. Although it is not completely in
keeping with the Supreme Court’s concern in
Ticor, the Allison test is less likely to raise due
process concerns for defendants than the
competing standards. The Third, Sixth,
Seventh, and Eleventh Circuits all generally
follow the Fifth Circuit’s rule.11

The Second Circuit, in contrast, adopted

a more malleable, pro-plaintiff interpreta-
tion of when claims for monetary relief imper-
missibly predominate. In Robinson v. Metro-
North Commuter Railroad Company, the
Second Circuit rejected the Allison rule and
applied an “ad-hoc balancing” test instead.12

Robinson holds that the court must assess
“whether (b)(2) certification is appropriate in
light of ‘the relative importance of the reme-
dies sought, given all of the facts and cir-
cumstances.’”13 This flexible approach focuses
on whether the plaintiffs’ request for injunc-
tive relief is just a sham.14

The Ninth Circuit fashioned a new, third
approach earlier this year in Dukes v. Wal-
Mart Stores, Inc.15 The court held that a
(b)(2) class may seek only monetary damages
that are “not superior in strength, influence,
or authority to injunctive and declaratory
relief.”16 The Ninth Circuit formulated this
new standard based on a collegiate dictionary
definition of “predominate” as “superior in
strength, influence, or authority”—as well
as other not-yet-enumerated factors.17

However, the main thrust of its test
remains functional:

[W]hether the monetary relief sought
determines the key procedures that
will be used, whether it introduces
new and significant legal and factual
issues, whether it requires individual-
ized hearings, and whether its size and
nature—as measured by recovery per
class member—raise particular due
process and manageability concerns.18

The Supreme Court has granted certiorari
to review the Ninth Circuit's decision.

There are at least two significant con-
cerns that will likely influence any resolu-
tion of this issue by the Supreme Court. First,
certification of a (b)(2) class seeking monetary
relief runs counter to the Supreme Court’s rea-
soning in Ortiz v. Fibreboard Corporation,
which rejected an expansive application of
Rule 23(b)(1) because the case went beyond
(b)(1)’s historical roots.19 Allowing signifi-
cant claims for monetary relief in a (b)(2)
class similarly extends (b)(2) beyond its his-
torical roots.

Second, a (b)(2) class seeking monetary
relief may raise due process and fairness con-
cerns because it may give rise to intra-class
conflict. Some members may have large mon-
etary claims and others small claims.20 These
conflicts of interest undermine the fairness of
binding divergent class members to the same
outcome in the settlement or other resolution.

Hybrid Class Actions

Some courts and commentators have sug-
gested that any concerns regarding mone-
tary relief claims in putative (b)(2) class
actions could be resolved through hybrid
class actions, to the extent the concerns can

be resolved at all.21 Unfortunately, the term
“hybrid” has sometimes been used impre-
cisely to describe a number of distinct hybrids.
The different hybrids include 1) the quasi
hybrid of providing notice and possibly opt-
out rights in a (b)(2) class, and 2) the
(b)(2)/(b)(3) hybrid. These hybrids suffer
from significant flaws that militate against
their use.

For example, in an attempt to alleviate due
process concerns, some courts and litigants
have provided notice and opt-out rights in a
(b)(2) class action. Some courts have per-
mitted individual plaintiffs with conflicting
interests to opt out of the class on the basis
that because courts may have more discretion
to deviate from the (b)(3) requirement of
“best notice practicable,”22 the cost of notice
may be lower than in a comparable (b)(3)
class.23

But this resulting quasi hybrid (b)(2) class
action raises the same concern that has split
the circuits over how to determine when
claims for monetary relief in putative (b)(2)
classes impermissibly “predominate” over
claims for injunctive and declaratory relief.
The quasi hybrid also runs counter to Ortiz,
given that it arguably departs too much from
the historical antecedents and models for
(b)(2) classes. For example, a federal court in
California certified a putative gender-dis-
crimination class action under (b)(2) that
sought compensatory and punitive damages.24

In doing so, the court noted that the mone-
tary damages could require 19 individual-
ized determinations.25 Such a case could be
seen as standing in stark contrast to the exam-
ples that the Advisory Committee on the
Federal Rules of Civil Procedure has pro-
vided. The committee’s (b)(2) examples all
requested classwide injunctive (or declara-
tory) relief to the exclusion of individualized
claims for money damages.26

A (b)(2)/(b)(3) hybrid may ameliorate
some of the problems affecting (b)(3) hybrids
and quasi hybrids, but the concerns remain.
In a (b)(2)/(b)(3) hybrid, the court certifies an
injunctive class under (b)(2) and separately
certifies a damages class under (b)(3), effec-
tively treating two different (but related)
cases as one.27 This process may at least
address some due process concerns, because
individual plaintiffs would receive notice and
the opportunity to opt out.28

The (b)(2)/(b)(3) hybrid raises problems of
its own, however. Courts may be tempted to
cut the analysis short as to whether each of
the respective requirements of Rules 23(b)(2)
and (b)(3) have been satisfied. But essential to
the validity of this hybrid is that the district
court performs a full (b)(2) analysis (i.e., the
defendant must have “acted or refused to
act on grounds that apply generally to the
class,” and injunctive relief must be “appro-
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priate respecting the class as a whole”) for the
injunctive class, and a full (b)(3) analysis for
the monetary relief class (i.e., predominance
of common questions, manageability, and
superiority of a class action). Too often courts
fail to ensure that each class component sat-
isfies these requirements.29

There are also Seventh Amendment con-
cerns with the (b)(2)/(b)(3) hybrid.30 By seek-
ing to recover claims for monetary damages,
the (b)(3) portion of a (b)(2)/(b)(3) hybrid
could implicate the jury-right clause.

Monetary damages are traditionally recov-
erable in common-law courts (rather than
courts of equity).31 Although the (b)(2) por-
tion of this hybrid typically would not trig-
ger a jury-trial right (because it seeks only an
injunction or declaration), the Seventh
Amendment requires a jury to decide all dis-
puted facts affecting the right to recover on
the (b)(3) money damages claim, including
those facts that overlap with the (b)(2) injunc-
tive relief claim.32

The right to a jury also implicates the
Seventh Amendment’s reexamination clause.
Due to the complexity of a typical (b)(2)/(b)(3)
hybrid, a single jury may not always be able
to hear and decide all of the pertinent issues
triable to a jury. The reexamination clause
prohibits a second jury from reexamining
the factual findings of the first jury.33

Therefore, the court must ensure, through, for
example, careful instructions or innovative
procedures, that successive juries do not come
to different factual conclusions.34 However,
this approach could render the (b)(2)/(b)(3)
hybrid unmanageable and inefficient, and an
unmanageable and inefficient class action
defeats the purpose of a (b)(3) class action and
should not be certified.35

Standing Requirements

Another constitutional issue dividing the
courts of appeal is Article III’s case-or-con-
troversy limitation on the jurisdiction of fed-
eral courts. This limitation requires an injury-
in-fact that is traceable to the challenged

action and likely redressable.36 Although
there is broad agreement among courts
(including the Ninth Circuit)37 and com-
mentators that at least one named plaintiff
must have standing, there is currently a cir-
cuit split on whether every class member
must have standing.

In Denney v. Deutsche Bank AG, the
Second Circuit held that every class member
must have standing, reasoning that standing
is a threshold, constitutional requirement
that may not be relaxed or modified through

the procedural device of Rule 23 or any other
Federal Rule of Civil Procedure.38 In con-
trast, the Seventh Circuit, in Kohen v. Pacific
Investment Management Company, held that
only one named plaintiff must have stand-
ing.39 Writing for a unanimous panel, Judge
Richard A. Posner reasoned that proving a
class member was not injured leads to a dis-
missal on the merits, not a dismissal for lack
of jurisdiction.40

Arguably, Denney more faithfully applies
Article III’s requirements to the class-action
context. Kohen, in contrast, could be read as
conflating an Article III injury-in-fact with an
injury sufficient to win the lawsuit on the
merits. As the Denney court explained, “[A]n
injury-in-fact need not be capable of sus-
taining a valid cause of action under applic-
able tort law.”41 The proper rule is likely
that all class members must have suffered
some injury, “[b]ut this requisite of an injury
is not applied too restrictively.”42

Burden of Proof

Issues of constitutional law are not the only
area of divergence. Perhaps the most funda-
mental question related to class certification
is the level of proof required of plaintiffs in
order for a court to certify a class. This ques-
tion, along with that of the appropriate level
of rigorousness with which district courts
should analyze plaintiffs’ proffered evidence,
has led to serious disagreement among the cir-
cuits.

A preliminary question relating to burdens

at class certification is the burden of proof on
plaintiffs, as movants, to establish each of the
Rule 23 factors. Rule 23 does not specify
the amount of proof required, and the
Supreme Court has not yet addressed the
issue. The trend among the circuits is to
require plaintiffs to prove the Rule 23 factors
by a preponderance of the evidence. The
Third Circuit, in In re Hydrogen Peroxide
Antitrust Litigation, held that “to certify a
class the district court must find that the evi-
dence more likely than not establishes each

fact necessary to meet the requirements of
Rule 23,”43 and other courts, including the
Second and Fifth Circuits, have held the
same.44 Commentators have lauded this trend
because plaintiffs, as movants, bear the bur-
den of establishing that class adjudication is
appropriate. In addition, because class actions
are the “exception to the usual rule,”45 the
“preponderance of the evidence standard
makes the most sense.”46

Still, there remains much confusion among
other courts, which have not specified what
standard of proof applies.47 The standard
district courts use therefore tends to vary, on
an “ad hoc, case-by-case basis.”48 And the
guidance from some appellate courts has
been somewhat confusing. For example, in the
Tenth Circuit plaintiffs must meet a “strict
burden of proof” at class certification.49 At
the same time, the Tenth Circuit has held
that allegations in the complaint should be
accepted as true at that stage of the pro-
ceeding.50

Another question that has been largely
resolved is the district court’s burden at class
certification, separate and apart from the
burden on the plaintiffs. The previous con-
fusion dates back to the Supreme Court’s
decision in Eisen v. Carlisle & Jacquelin, in
which it stated that “nothing in either the lan-
guage or history of Rule 23…gives a court any
authority to conduct a preliminary inquiry
into the merits of a suit to determine whether
it may be maintained as a class action.”51

Some courts had read this statement as pro-

Los Angeles Lawyer February 2011 21



hibiting any analysis at the class certification
stage of issues that go to the merits of the case,
even if those same issues are relevant and nec-
essary to resolve the question whether a plain-
tiff has satisfied the requirements of Rule 23.

The emerging consensus, however, is that
courts are not only permitted but required to
resolve issues that go to the merits when nec-
essary to resolve an issue of Rule 23 certifi-
cation.52 There was, for a time, a line of
cases from the Second Circuit that held oth-
erwise.53 Some district courts had cited those
cases as support for eschewing any analysis
of the merits of the case at class certifica-
tion. But those decisions were disavowed in
the Second Circuit’s landmark In re IPO
decision, which held that district courts can
and must resolve any merits inquiry that
overlaps with a proper analysis of the Rule 23
requirements.54 Courts of appeal across the
country have largely followed In re IPO.

An interesting exception to this emerg-
ing trend is the Ninth Circuit’s en banc deci-
sion in Dukes v. Wal-Mart, which distin-
guished In re IPO and other similar cases,
instead following a Southern District of New
York decision rejecting such a rigorous analy-
sis at class certification. The en banc court
refused to follow In re IPO because it was a
securities fraud case, not a Title VII case,
and because the Second Circuit was analyz-
ing Rule 23(b)(3)’s predominance require-
ment, rather than the Rule 23(a) commonality
requirement at issue in Dukes. The approach
in Dukes represents a clear break with the In
re IPO line of cases, and it remains to be seen
whether the court’s reasoning will gain trac-
tion with the Supreme Court or in other
appellate courts.

The final issue relating to burden of proof
is the question of how district courts are to
deal with competing expert testimony offered
by the parties in support of and in opposition
to class certification. The use of expert testi-
mony in support of class certification has
continued to grow as class actions become
more widespread and more complex. And
the proper level of scrutiny district courts
should engage in with respect to expert tes-
timony offered in support of or in opposition
to class certification has been the subject of
much controversy, recently creating a circuit
split on the issue.

When expert evidence is offered by a
plaintiff in support of class certification, the
initial question becomes whether a district
court should analyze the testimony, analysis,
or report for admissibility under Rule 702 of
the Federal Rules of Evidence. The Seventh
Circuit recently held that a full Daubert
analysis is required at the class-certification
stage to ensure that district courts are only
relying on admissible evidence.55

Other courts have recognized that some

scrutiny of expert testimony is warranted at
the class-certification stage, and have there-
fore performed some Daubert analysis, with-
out engaging in full-fledged Daubert scrutiny.
This line of cases stems from a district court
decision in In re Visa Check/MasterMoney
Antitrust Litigation, in which the Eastern
District of New York held that a full Daubert
inquiry is inappropriate at class certification;
the court must only inquire as to whether the
expert opinion is “fatally flawed.”56 The
“fatally flawed” standard does not require the
same rigorous analysis as does Daubert and
allows expert testimony at the class-certifi-
cation stage that could ultimately be inad-
missible for use at trial on the merits.

Apart from the analysis of whether expert
testimony is admissible, many courts have
held that even this is insufficient scrutiny at
the class-certification stage, when the district
court is the finder of fact, and must therefore
weigh expert testimony and determine
whether a plaintiff’s evidence is sufficiently
persuasive to meet his or her burden of estab-
lishing the Rule 23 factors. This was the
focus of the Third Circuit’s Hydrogen Per-
oxide decision, in which the court held sum-
marily in a footnote that the testimony was
admissible57 but undertook significant further
analysis to weigh the plaintiff’s testimony
against the analysis of the defendant’s com-
peting testimony.58

The Third Circuit’s analysis in Hydrogen
Peroxide seems to be more in keeping with the
Supreme Court’s admonition that a class
action “may only be certified if the trial court
is satisfied, after a rigorous analysis, that the
prerequisites of Rule 23(a) have been satis-
fied.”59 As the Seventh Circuit remarked, fail-
ing to engage in this analysis would amount
to a “delegation of judicial power to the plain-
tiffs,” who could obtain certification simply
by hiring a competent expert.60 But this issue,
particularly with respect to expert testimony,
is far from settled in the courts of appeal.

Certification of Penalties

A final class certification issue that is still
developing in the circuits is the question of
how to handle certification of punitive dam-
ages or statutory penalties. Certification of
penalties raises numerous questions about
the superiority of a class action as well as the
due process rights of defendants. As one
scholar has put it, “[O]nce a class is certified,
a statutory damages defendant faces a bet-the-
company proposition and likely will settle
rather than risk shareholder reaction to the-
oretical billions in exposure even if the com-
pany believes the claim lacks merit.”61

Based on a 1972 district court decision,
Ratner v. Chemical Bank NewYork Trust
Company, several courts have held that statu-
tory penalties may in some circumstances be

inappropriate in Rule 23(b)(3) class actions,
because the existence of a penalty makes the
class action not “superior” to individual
actions, as Rule 23(b)(3) requires.62 In Ratner,
Judge Marvin E. Frankel, one of the princi-
pal architects of Rule 23, held that paying the
statutory minimum of $100 to each of the
130,000 class members for violations of the
Truth in Lending Act “would be a horren-
dous, possibly annihilating punishment, unre-
lated to any damage to the purported class or
to any benefit to defendant, for what is at
most a technical and debatable violation.…”63

The court further held that “the allowance of
thousands of minimum recoveries like plain-
tiff’s would carry to an absurd and stultify-
ing extreme the specific and essentially incon-
sistent remedy Congress prescribed as the
means of private enforcement.” Courts in
the Sixth, Ninth, Tenth, and Eleventh Circuits
have followed Ratner,64 but a recent deci-
sion casts some doubt on whether the Ninth
Circuit will continue to follow it.65

This superiority rule is intended to balance
the values of a class action, such as provid-
ing a mechanism for claims that otherwise
would not be brought in individual actions,
with the risks a proposed class raises. The
existence of a built-in statutory penalty may
increase the likelihood that individual claims
will be brought, because of the incentive of
increased potential recovery. A built-in penalty
may at the same time raise the risks of a class
adjudication, given that such a penalty, when
aggregated across tens or hundreds of thou-
sands of class members, would result in a
damages award so large that it violates the
defendant’s right to due process.

Here again, courts have not uniformly
followed Ratner. Some circuits have held that
concerns over the excessiveness of penalties
are inappropriate at the class-certification
stage, as an unconstitutionally excessive
penalty can be reduced postverdict.66 The
problem with this argument is that postver-
dict review in many class actions may not be
a realistic or practically feasible check, because
once a class has been certified, class actions—
particularly those involving potential penal-
ties—settle at an overwhelmingly high rate.
The risk of an extremely high penalty award
that courts such as Ratner have highlighted
is thus extremely important at the class-cer-
tification stage. This is therefore another issue
of class-certification law that seems ripe for
Supreme Court review.

Several core issues of class-certification
law have led to deep divisions in the courts
of appeal and are ripe for Supreme Court
review. The three-way split on the proper
standard for determining the extent (if any)
to which monetary damages are permissible
in a (b)(2) class presents an important and
recurring question. And the so-called hybrid
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class action—a potential, but extremely prob-
lematic, response to plaintiffs’ attempts to
include monetary damages in a (b)(2) class
action—has not been sanctioned by the
Supreme Court or uniformly adopted by the
courts of appeal. Other issues, such as the
standing of absent class members, the burden
of proof on plaintiffs at class certification, and
the propriety of certifying classes seeking
punitive damages or other penalties, raise
important and recurring issues that have sim-
ilarly split the circuits.                                  n
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