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Outside Counsel

Advice From Law Firm’s In-House
Counsel Found Shielded by Privilege

n a case of first impression, the

Appellate Division, First Depart-

ment, recently held in a malprac-

tice action, Stock v. Schnader

Harrison Segal & Lewis, that com-
munications among “attorneys who
have sought the advice of their law
firm’s in-house general counsel on
their ethical obligations in represent-
ing a firm client” during the represen-
tation of that client are “not subject to
disclosure”—even where “the consul-
tation at issue...might have extended
to whether [the firm]...was poten-
tially liable...for malpractice.” The
court unanimously reversed the trial
court’s decision, thereby joining the
highest courts of Massachusetts and
Georgia, among others, in declining
to apply the fiduciary and “current
client” exceptions to the attorney-
client privilege.

Malpractice Claim

According to the First Department,
Schnader Harrison Segal & Lewis LLP
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originally represented plaintiff Keith
Stock in negotiating his separation
agreement with his former employer.
“Unbeknownst to” Stock, his employ-
ment “termination triggered the

The First Department declined
to apply the fiduciary and
‘current client’exceptions to the
attorney-client privilege.

acceleration of the ending dates of
the exercise periods of certain stock
options granted to him,” and “the
firm did not negotiate an extension
of the truncated exercise periods.”
After learning that “all of his vested
stock options,” allegedly “worth
more than $5 million,” had expired,
Stock (still represented by Schnader

Expert Analysis

Harrison) sued his former employer
in federal court and commenced a
FINRA arbitration against the plan
administrator.

Shortly before the arbitration,
the plan administrator announced
its intention to call “as a fact wit-
ness” a Schnader Harrison attorney
who had represented Stock in the
employment negotiations, prompt-
ing that attorney and two others “to
seek legal advice from [the firm’s]
in-house general counsel” regarding
“their and the firm’s ethical obliga-
tions...under the lawyer-as-witness
rule.” After the suit and arbitration
failed, Stock sued Schnader Harrison
and an individual partner, assert-
ing, among other claims, malprac-
tice in “fail[ing]...to advise...that
his termination would accelerate
the expiration of his vested stock
options.” Stock then sought disclo-
sure of “about two dozen email com-
munications...exchanged...among
[the firm’s]...in-house counsel and
the three attorneys who were then
representing...or had previously
represented him,” which the Supreme
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Court granted in an Interim Order in
December 2014.5

In granting Stock’s application,
the trial court held that the com-
mon-law fiduciary exception to the
attorney-client privilege, which ini-
tially had developed “as a principle
of trust law,” compelled disclosure
of the attorneys’ internal commu-
nications with the firm’s general
counsel. In reversing that ruling,
the First Department relied heav-
ily on an analysis of the Delaware
Chancery Court’s decision in Riggs
National Bank of Washington, D.C.
v. Zimmer’—“the leading American
case on the fiduciary exception”—in
which “a trustee was compelled to
produce to the trust’s beneficiaries
an attorney’s legal memorandum that
had been prepared for the trustee, at
the trust’s expense, in anticipation
of potential tax litigation on behalf
of the trust.””

‘Real Client’

In view of Riggs, the First Depart-
ment concluded that, “whether the
fiduciary exception applies depends
on whether the ‘real client’ of the
attorney from whom the fiduciary
sought advice was the beneficiary
of the fiduciary relationship or, alter-
natively, the fiduciary in his or her
individual capacity.” Here, because
the attorneys “had their own rea-
sons, apart from any duty owed to
plaintiff, for seeking...legal guidance”
from the firm’s general counsel,
“whose time spent on the consulta-
tion was not billed to plaintiff and
who never worked on any matter

for plaintiff,” the firm and those
attorneys were the “real clients,”
and the fiduciary exception did not
apply.8

The plaintiff also argued for disclo-
sure under the “current client excep-
tion” recognized by some courts,
including the Southern District of
New York,? which “holds that a law
firm cannot invoke attorney-client
privilege to withhold from a client
evidence of any internal communi-
cations within the firm relating to
the client’s representation, includ-
ing consultations with the firm'’s in-
house counsel, that occurred while
the representation was ongoing,”
because such consultations “involve
[a]...firm in an impermissible simul-
taneous representation of conflicting
interests.”1?

In light of case law that has devel-
oped over the past few years, how-
ever, the First Department declined
to adopt this exception, going so far
as to label it “draconian” and rea-
soning, in accordance with NYSBA
Opinion 789, that “a law firm’s con-
sideration of its own legal and ethi-
cal obligations in connection with
[representing]...one or more clients
cannot be said to implicate a differ-
ing interest that will adversely affect
the lawyer’s exercise of professional
judgment nor the loyalty due a client
within the meaning of the Code.”!!

The First Department also observed
that the ex-ception “has the effect of
penalizing the law firm for seeking
advice from one of its own lawyers,”
as opposed to an outside attorney.!?
Requiring a firm to retain outside

counsel in order to safeguard its privi-
lege would only “increase the cost of
obtaining ethical advice,” and, “more
importantly, would likely substan-
tially delay the process of obtaining
such advice.”'® A more streamlined
approach to obtaining legal advice
from the “lawyers knowledgeable
about the firm, its client relation-
ships and its culture” seems prefer-
able to creating an incentive for a
firm to “withdraw at the first hint of
a problem.”*

This decision thus brings the treat-
ment of law firms closer to that of
ordinary businesses seeking legal
advice, balancing the practicalities
inherent in law practice with coun-
sel’s ethical and fiduciary duties.
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