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MCLE Certificate Information

Most participants should anticipate receiving their certificate of attendance in 
three to four weeks following the webcast. 

Our National Training Administrator will follow up with you regarding your 
credit. 

Virginia Bar Association members should anticipate receiving their certificate 
of attendance in six weeks following the webcast.

Questions regarding MCLE information should be directed to Jeanine 
McKeown (National Training Administrator) at 213-229-7140 or 
jmckeown@gibsondunn.com.
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Topics to Be Discussed

• An Overview of FCPA Enforcement
• Emerging Market Trends:  China, Russia, Latin America, Africa, 

and India
– China:  Anti-Corruption Enforcement & Trends 
– Russia: Anti-Corruption Enforcement & Trends
– Latin America:  Anti-Corruption Enforcement & Trends
– Africa:  Anti-Corruption Enforcement & Trends
– India: Anti-Corruption Enforcement & Trends 

• Global Trends and Risk Mitigation Strategies
• Appendix:  The FCPA
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An Overview of FCPA 
Enforcement

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwiku5iokKTKAhUE8WMKHeRZAyoQjRwIBw&url=https://commons.wikimedia.org/wiki/File:World_map_blank_without_borders.svg&psig=AFQjCNGjs74xqC2JLwv_L1xOwj-vUHrEBA&ust=1452683071189899
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FCPA Enforcement Actions Per Year (2007-2016)
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On January 6, 2017, the SEC filed an administrative order against 
Mondelēz International, marking the first FCPA enforcement 
action of the new year.
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Number of FCPA Enforcement Actions by Region 
(2005 to Present*) in FCPA Enforcement Actions 
(2005-pres

6

*    Minimum five enforcement actions. As of January 10, 2017.
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2016’s flurry of enforcement activity saw China 
surpass Nigeria as the country giving rise to the 
most FCPA enforcement actions since the enactment 
of the law.
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Enforcement of the FCPA:  Criminal Penalties 
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Money Matters

U.S. enforcement authorities 
have obtained over $8.5 

billion in penalties, fines, and 
disgorgement under the FCPA 

since 2004.

Since 2006, the average value 
of corporate FCPA 

enforcement actions has been 
above $20 million every year 

except for two years.

Anti-Bribery Provisions
• Corporations:  $2 million fine or twice the pecuniary gain or loss.
• Individuals: Up to five years’ imprisonment, and a $250,000 fine or twice the pecuniary gain or loss.

Books and Records Provisions
• Corporations: Criminal penalties up to a $25 million fine.
• Individuals:  Up to 20 years’ imprisonment, and a $5 million fine.

Average Total Value of Monetary Resolutions in 
Corporate FCPA Enforcement Actions (nearest $10,000)

$21,560,000

$7,300,000

$89,040,000

$58,600,000

$81,860,000

$33,920,000

$21,710,000

$156,610,000

$80,070,000

$13,890,000

$97,752,000
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Leading Enforcement Actions
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*BAE pleaded guilty to non-FCPA conspiracy charges of making false statements and filing false export licenses, but the alleged false statements concerned the existence of the
company’s FCPA compliance program, and the publicly reported conduct concerned alleged corrupt payments to foreign officials.

Four of the top ten largest monetary settlements in FCPA history were reached in 2016.  
All but two were reached after 2010.  

No. Company Total Resolution DOJ Component SEC Component Date

1 Siemens AG $800,000,000 $450,000,000 $350,000,000 12/15/2008
2 Alstom S.A. $772,290,000 $772,290,000 -- 12/22/2014
3 KBR/Halliburton $579,000,000 $402,000,000 $177,000,000 2/11/2009
4 Teva Pharmaceuticals $519,000,000 $283,000,000 $236,000,000 12/22/2016

5 Odebrecht S.A. & 
Braskem S.A. $419,800,000 $354,800,000 $65,000,000 12/21/2016

6 Och-Ziff $412,000,000 $213,000,000 $199,000,000 9/29/2016

7 BAE Systems* $400,000,000 $400,000,000 -- 2/4/2010
8 Total S.A. $398,200,000 $245,200,000 $153,000,000 5/29/2013
9 VimpelCom $397,600,000 $230,100,000 $167,500,000 2/18/2016
10 Alcoa $384,000,000 $223,000,000 $161,000,000 1/9/2014
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Leading Enforcement Actions (cont’d)
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In addition to record-setting monetary penalties in the U.S., several of the top ten
companies have also paid significant fines to non-U.S. regulators in connection with the 
same conduct. 

Company Total US Resolution Non-US Resolution

Siemens AG $800,000,000
Siemens’s U.S. FCPA resolutions were coordinated with a
€395 million ($569 million) anti-corruption settlement
with the Munich Public Prosecutor.

Odebrecht S.A. & 
Braskem S.A. $419,800,000

Odebrecht and Braskem agreed to pay a total of $3.5 
billion for a global settlement with authorities in the U.S., 
Brazil, and Switzerland.

VimpelCom $397,600,000

The total combined amount of U.S. and Dutch penalties 
will be $795.3 million. The U.S. is also seeking forfeiture 
of $850 million in corrupt proceeds.
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Corruption Trends:  China, Russia, Latin America, 
Africa and India
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CHINA
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China:  Market Characteristics
Estimated population of 
China in 2016.  High median 
age (37.3).

1.4 billion

Expected reduction of working 
age population between 2010 and 
2040 primarily due to low 
fertility rate.

90 million

China’s foreign trade surplus 
(January to October 2016).$441.61 billion

China’s projected GDP growth 
rate for 2017.  6.4%

Total inbound FDI (January to 
October 2016).

$103.91 
billion

Total value of exports (January 
to October 2016).$1.71 trillion

Sources:  Worldometers: China Population 2016; CIA World Factbook: China; General Administration of Customs: Access to Public 
Information - Customs Statistics; China Growth Estimates Up as Leaders Mull 2017 Economic Plan (Dec. 15, 2016); China Working Age 
Population ‘to Fall 10% by 2040’, FT (Dec. 9, 2015).
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1,714

196,947

China’s Corruption Landscape

Sources:  T ransparency Int’l, Corruption Perceptions Index (2015); Catching Tigers and Flies, https://anticorruption.chinafile.com/ (last 
accessed Jan. 4, 2017); Nearly 200,000 punished in China's four-year frugality campaign, Xinhua (Dec. 4, 2016), available at 
http://news.xinhuanet.com/english/2016-12/04/c_135879612.htm.
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83rd on the CPI
With the anti-corruption campaign  
in its third year, China has improved 
its rank from 100th to 83rd.

Party and government staff 
that have been punished for 
violating austerity rules since 
late 2012.

Value of funds and assets 
embezzled or misused by 
sentenced officials since 
August 2012.

$910M

The number of “tigers” (senior officials) 
investigated, expelled / arrested, or 
sentenced for corruption since August 
2012.  46 of these actions occurred in 2016.

$145M
Total value of assets embezzled 
or misused by sentenced 
officials in 2016.

60
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China’s CPI Rank (2008-2015)

184

The number of “flies” (lower-level 
officials and individuals) investigated, 
arrested, or sentenced for corruption since 
August 2012.  405 of these actions 
occurred in 2016.
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FCPA Enforcement Actions in China
Since 2002, the DOJ and the SEC have brought enforcement actions against 46
corporations across a variety of sectors relating to business activities in China:

Automotive
• Daimler AG, 2010
Aircraft
• Nordam Group, Inc., 2012
Cosmetics/Personal Care
• Avon Products (China) Co., Ltd, 

2014
• Nu Skin Enterprises, 2016
Mining/Energy
• Maxwell Technologies, 2011
• BHP Billiton, 2015
Finance
• JPMorgan, 2016
Gaming
• Las Vegas Sands, 2016
Healthcare/Life Sciences
• Diagnostic Products Corp., 2005
• AGA Medical, 2008
• Biomet, Inc., 2012
• Pfizer/Wyeth, 2012
• Eli Lilly, 2012
• Bruker Corp., 2014
• Mead Johnson Nutrition, 2015

• Bristol-Myers Squibb, 2015
• SciClone Pharmaceuticals, 

2016
• Novartis AG, 2016
• AstraZeneca, 2016
• GlaxoSmithKline, 2016
Infrastructure
• Schnitzer Steel Industries, 2006
• Watts Water Technologies, Inc., 

2011
• General Cable, 2016
Manufacturing
• Control Components, Inc., 2009
• InVision Technologies, 2004
• York International, 2007
• Siemens AG, 2008
• ITT Corporation, 2009
• Avery Dennison, 2009
• Diebold, Inc., 2013
• Tyco, 2012
• Keyuan Petrochemicals, Inc., 

2013
• Nortek Inc., 2016

• Johnson Controls, 2016
Technology
• Paradigm BV, 2007
• Faro Technologies, 2008
• RAE Systems, Inc., 2010
• Rockwell Automation, 2011
• IBM Corp., 2011
• PTC Inc., 2016
• Akamai Technologies Inc., 2016
Telecommunications
• Alcatel-Lucent, 2007
• UTStarcom, Inc., 2009
• Veraz Networks, Inc., 2010
• Qualcomm Inc., 2016
Tobacco
• Alliance One International, 2010

14

No. 1:  In the past decade, 
conduct in China has been the 
source of the largest number of 
enforcement actions.  In 2016, a 
majority of enforcement actions 
involved alleged bribery in 
China. 
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2016 China FCPA Enforcement: High Risk Sectors
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• Sector Risks: Highly-regulated industry; myriad government touchpoints; local enforcement, small payments 
evidencing systemic corruption issues.  

• SciClone Pharmaceutical: Allegedly gave money, gifts, and other things of value to health care professionals 
(HCPs) at state health institutions in China, and inaccurately reflected these improper inducements in the company’s 
books and records.

• Novartis AG:Allegedly provided money, gifts, recreational travel, per diem cash payments and other things of 
value to doctors and other HCPs.

• GlaxoSmithKline:  SEC alleged that the pharmaceutical company provided gifts, travel and entertainment to HCPs 
as a reward for prescribing company products.  

Healthcare

Technology/Telecommunications
• Sector Risks: Use of third-party agents to foreign sales; product discounting to government bodies; rapid growth / 

adding of third-party agents can outpace company compliance mechanisms.

• PTC Inc.:  Two Chinese subsidiaries of PTC provided non-business-related travel, electronics, cash cards and other 
improper payments to Chinese government officials in attempts to win business.

• Qualcomm:  Allegedly offered or provided employment and paid internships to relatives of Chinese officials, and 
provided meals, gifts, and entertainment to Chinese officials and their family members.

Certain sectors present a heightened risk of government enforcement.

Key Lessons: A one-size-fits-all approach to compliance may not account for risks in various parts of your 
business.  Recent enforcement actions also highlight the need to tightly control gifts, travel and entertainment when 
doing business in China.   
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• JPMorgan Chase & Co. agreed to pay more than $264 million to settle SEC and DOJ charges that it won 
business from clients and corruptly influenced government officials in the Asia-Pacific region, including in China, 
by giving jobs and internships to relatives and friends.

• Qualcommallegedly offered and provided employment and paid internships to relatives of Chinese officials, 
and provided frequent meals, gifts, and entertainment to Chinese officials and their family members.  

Both the U.S. and Chinese governments have focused on hiring practices.

Key Lessons
To mitigate corruption risk in hiring, ensure that your screening 
process is transparent and does not favor any applicant based 
on familial connections.  Consider:
• Ensuring that all applicants are subject to the same merit-based 

screening process;
• Ensuring that applicants are required to disclose any close 

government connections; and / or
• Implementing a process whereby employees with family 

connections are walled-off from transactions involving related 
entities.

2016 China FCPA Enforcement: Hiring Practices
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2016 China FCPA Enforcement: Benefits of Cooperation
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• Johnson Controls’ Chinese subsidiary allegedly made payments through sham vendors to funnel approximately $4.9 
million to employees of state-owned shipyards, among others.  The DOJ declined to prosecute, highlighting Johnson 
Controls’ voluntary self-disclosure, thorough investigation, full cooperation, and significant remedial actions 
(including firing of 16 employees involved in the misconduct).

Enforcement agencies have highlighted voluntary disclosure and cooperation in recent 
China-related actions.

Key Lesson:  Companies should ensure that they develop internal controls and compliance reporting systems to 
uncover conduct, as well as a disclosure strategy that allows them to quickly weigh the merits of disclosure.

• AstraZeneca’s subsidiaries in China and Russia allegedly provided cash, gifts, entertainment, conference support, 
travel and other items to healthcare practitioners at state-owned and state-controlled entities. The SEC noted 
AstraZeneca’s cooperation (including providing translations of key documents and disclosing facts not easily 
discoverable by the SEC) and remedial efforts (including development of a centralized compliance program).  The 
Company also disclosed in public filings that the DOJ had declined to enter an enforcement action.  

• General Cable was alleged to have paid bribes through third parties to government officials in China and other 
countries in exchange for government contracts.  In granting the company a non-prosecution agreement and a 
monetary penalty reflecting a 50% reduction off the bottom of the U.S. Sentencing Guidelines, the DOJ cited General 
Cable’s self-disclosure, full cooperation, fulsome document production, and remedial action (including employee 
termination and cancellation of third party contracts). 

• By contrast, PTC Inc.’s China subsidiary did not receive voluntary disclosure credit because it failed to disclose 
relevant facts learned during a prior internal investigation until confronted by the DOJ.  
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2016 China FCPA Enforcement: Charitable Donations
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• Nu Skin’s Chinese subsidiary allegedly transferred approximately $150,000 to a charity identified by a high-level 
Chinese Communist party official in exchange for his intervention in an ongoing investigation by a provincial branch 
of the Administration of Industry and Commerce. 

• The SEC alleged that the company failed to maintain adequate internal controls, and that it had miscategorized the 
payment as a “donation” rather than an “improper payment to obtain the Party Official’s influence.”  The SEC did not 
contend in its order that the official had personally received any part of the funds. 

• The case reflects a trend of increased enforcement actions involving charitable contributions.  Other cases include 
VimpelCom (2016), Eli Lily (2012) and Schering-Plough (2004). 

Risks associated with charitable giving require focus.

Key Lessons
Corporate social responsibility may include charitable donations, but to mitigate risk:

• Never donate to charities identified by government officials in exchange for business advantages.
• Decision-making with respect to donations should be centralized and contributions should be made 

consistent with the mission of the CSR program.  
• Properly vet donation beneficiaries and consider having recipients sign compliance certifications. 
• Documentation requires focus; all donations should be supported by a request letter, a plan for use of the 

funds, and receipts.
• Divorce business and commercial sales personnel from the decision-making process. 
• Consider auditing charitable giving programs annually to confirm that funds have been used as intended. 

Nu Skin Enterprises
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Chinese Anti-Corruption Campaign: Local Enforcement
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33,532 
By the Numbers: 

The number of violations that were reported from January to October in 2016.

290,000 The number of cases investigated from January to September 2016, according to the CPC Central 
Commission for Disciplinary Inspection.

200,000 Party and government staff have been punished for violating anti-graft rules in the past four years,
according to the Communist Party of China. Over one million officials have been probed for graft
during this period.

High-Ranking Officials Caught in the Anti-Corruption Crackdown:
• 2016 saw more ex-high-ranking officials convicted on 

corruption charges than ever before.  Twenty-eight 
former provincial- and ministerial-level officials were 
sentenced to death or imprisonment. 

• Former General Guo Boxiong was sentenced to life in 
prison in July 2016 after being prosecuted for accepting 
bribes worth $12.3 million. 

• In October 2016, Chinese state television broadcast 
footage of the recovery of ~USD 31 million in corrupt 
earnings held in an empty apartment in Beijing.  A 
former deputy director in the coal department of the 
National Development and Reform Commission was 
accused of taking bribes from over 200 companies and 
given a suspended death sentence.  

Sources:  Anti-Corruption Campaign in 2016, China Daily (Dec. 21, 2016); Chinese Gen Guo Boxiong sentenced to life for corruption BBC 
News (Jul. 25, 2016); Four Years on, Frugality Campaign Curbs Corruption and Wins Hearts, Xinhua (Dec. 6, 2016);  1 Million Officials 
Probed for Graft, Global Times (Oct. 24, 2016); Can China Finally Solve its Corruption Problem?, The Diplomat (Oct. 29, 2016; China’s 
Corruption Crackdown is So Vast, Quartz (Nov. 12, 2015); Revealed: Chinese state TV airs footage of US$31 million worth of cash hidden 
in corrupt official’s flat, SCMP (Oct. 21, 2016).

• In October, Chinese courts handed down a corruption 
conviction of former executive Yu Tieyi from the state-
owned coal company Longmay Group for taking bribes 
totaling RMB 306 million ($45.8 million).  Yu received 
a suspended death penalty with no possibility for parole, 
under the country’s newly amended Criminal Law. 

• At least one top official in each of China’s 31 
provinces has been ensnared in a corruption 
scandal.
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Legislative Developments in Anti-Corruption
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Sources:   Ninth Criminal Law Amendment of the People’s Republic of China (中华人民共和国刑法修正案(九)) (promulgated Aug. 29, 
2015, effective Nov. 1, 2015); Recent Developments Strengthen Chinese Anti-Bribery Law, Lexology (May 19, 2016).

Judicial Interpretation Regarding the Application of Law in Anti-Corruption and Anti-
Bribery Criminal Cases (the “2016 Interpretation”)  

• 2015 Amendment to the law replaced specific monetary thresholds for official 
embezzlement charges with more flexible tiers for offenses involving “relatively 
large,” “huge,” and “especially huge” amounts.

• The 2016 Interpretation, released on April 18, reintroduced monetary thresholds 
(adjusted for inflation). The 2016 Interpretation raises the floor for criminal sanctions 
from their previous level of RMB 5,000 (USD 770) to RMB 30,000 (USD 4,600).

Draft Amendments to Anti-Bribery Provisions of Anti-Unfair Competition Law 
• Released February 25, 2016.
• Clarifies that economic benefits not accurately reflected in contracts and accounting 

records are deemed commercial bribes.
• Clearly prohibits commercial bribery through third parties.
• Prohibits promising to offer and agreeing to accept commercial bribes, even where 

bribes are not actually given and accepted.
• Redefines penalties for commercial bribery to 10% - 30% of illegal revenues.
• Adds penalties for obstruction of investigation.
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Chinese Anti-Corruption Enforcement Agencies
Public 
Security (Law 
Enforcement)

Procuratorates 
(Prosecutor’s 
Offices)

State Administration 
for Industry and 
Commerce (“SAIC”)

21

Enforcement 
Authority

Internal party discipline; 
expanded supervisory role Criminal Criminal 

Administrative (commercial 
bribery); but can refer charges 

to criminal authorities

Investigating 
Powers (incl. 
Inspection, 

Raids)

Yes; expanded investigating
powers over party heads of 
higher people’s courts and 

provincial-level 
procuratorates, leading 

ministerial officials; and top 
executives of key state-owned 

enterprises (“SOEs”) and 
financial institutions

Yes; New Anti-Corruption 
Bureau (“ACB”) established 
within the SPP (the national-

level procuratorate), to 
centralize anti-corruption 
resources and overcome 

bureaucratic hurdles in handling 
significant corruption cases

Yes Yes

Charging 
Powers

No; but can refer cases to 
Procuratorate Yes No; but can refer cases to 

Procuratorate Yes

Enforcing 
Penalties 

Quasi-judicial power, e.g.,
freezing bank accounts to 
maintain the status quo

No; determined by courts No; determined by courts

Yes; including fines, 
confiscation of illegal income, 

potential blacklisting by 
government agencies

Other 
Enforcement 

Powers

Investigates crimes 
concerning public officials; 

can use “Shuanggui” 
(“double-designation”) 
against public officials

Prosecutes all crimes
Investigate crimes not 

concerning public 
officials

Antitrust, consumer rights, 
business registration, trademark 
infringement, advertising, direct 

sales, market and online 
transactions

CPC
Discipline and 
Inspection
Commissions
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Sources:  1 Million Officials Probed for Graft, Global Times (Oct. 24, 2016); China’s most-wanted corruption suspect repatriated from U.S. after 13 
years on the run, The Washington Post (Nov. 17, 2016);  China and US to Co-operate on Corrupt Asset Seizures, Deportations, FT (Sept. 27,2015); 
China, U.S. Sign MOU on Money Laundering and Terrorism, The State Council, The People’s Republic of China (Dec. 16, 2015); China Cracks $64 
Billion ̀ Underground Bank' Moving Money Abroad, Bloomberg (Dec. 16, 2015); 627 Fugitives Captured in “Fox Hunt” Campaign, Xinhua News 
(Nov. 4, 2015); China upgrades corruption fight at Hangzhou summit, Global Times (Sept. 5, 2016).

China Enforcement Trend:  Extraterritorial Efforts

Apprehension of Overseas Fugitives
• China launched “Operation Fox Hunt” in 2014, followed by the “Sky Net” campaign in 2015.  Both initiatives are 

aimed at tracking down corruption suspects overseas and recovering their ill-gotten assets.
• 409 PRC nationals were apprehended overseas during operation Fox Hunt in 2016, 15 of whom were on China’s 

100 most-wanted list.
Anti-Money Laundering Efforts
• Chinese authorities are cracking down on underground banking and money laundering to prevent corrupt PRC 

officials from transferring their criminal assets overseas.
• Withdrawals at overseas ATMs are capped to stem capital outflows.

China is broadening the territorial reach of its anti-graft campaign to apprehend 
corruption suspects and recover criminal assets overseas.

Global Cooperation Efforts
• At the September 2016 G20 Summit in Hangzhou, China pushed for the adoption of a G20 High-Level Principles on 

Cooperation on Corruption Fugitives and Related Asset Recovery and the establishment of an anti-corruption research 
center in Beijing that will focus on fugitive retrieval and asset recovery. 

U.S.-China Cooperation
• The U.S. and China have agreed to increased cooperation on cybersecurity, corrupt and criminal asset discovery, 

and law enforcement.  Early cooperation efforts include the 2015 signing of a MOU to expand AML cooperation by 
the U.S. Treasury Department’s Financial Crimes Enforcement Network and its counterpart in China, the China 
Anti-Money Laundering Monitoring and Analysis Center.

• In November 2016, the U.S. Justice Department Assistant Attorney General, Leslie Caldwell, confirmed that 
Washington is cooperating with Beijing on several criminal cases, including a corruption case. 
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Sources: Deepening the Reform of Supervision, People’s Daily (Nov. 10, 2016); China’s plenum: last hurrah for anti-graft tsar, Financial Times 
(Oct. 24, 2016); Pilot scheme seen as bid to strengthen China’s anti-graft tsar, South China Morning Post (Nov. 9, 2016). 

China Enforcement Trend:  Creation of the State 
Supervision Commission
The anti-corruption government agency was created to 
strengthen anti-corruption efforts, with pilots underway in 
Beijing, Shanxi, and Zhejiang.

• The Commission was established under the National 
People’s Congress.

• The Commission shares staffing and space with the CCDI, 
essentially expanding CCDI’s reach and turning the Party 
watchdog into a national watchdog.

• The Commission expands the scope of China’s existing anti-corruption agencies:

o China’s existing anti-corruption bodies, including the Ministry of Supervision 
under the State Council, extend only to the executive branch.

o The CPC’s  Central Commission for Discipline Inspection (“CCDI”) covers Party 
members only.

o The new Commission will cover all public servants, regardless of branch of 
government or party membership.
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Sources:  Central Commission for Discipline Inspection Question and Answer on the CPC’s Intra-Party Supervision Regulations, 
People’s Daily (Nov. 13, 2016); CPC publicizes documents on intra-Party political life ,supervision, People’s Daily (Nov. 2, 2016); 
Beijing targets family assets in city anti-graft crackdown, Financial Times (Nov. 1. 2016); Business dealings of spouses and children of 
Beijing cadres to be investigated: Xinhua, Reuters (Nov. 30, 2016).

China Enforcement Trend: Anti-Corruption Efforts 
Take Aim at Family Business Interests
President Xi Jinping’s anti-graft drive has recently shifted to an increased focus on 
bribes given indirectly to officials’ family members and close associates. 

• The 2015 Criminal Law Amendments sought to address pass-through bribes by broadening 
the scope of official bribery recipients to include officials’ relatives and close associates.

• The State Supervision Commission has pledged to conduct a 100% audit of the business 
interests of Beijing municipal officials’ spouses, children, and children’s spouses by the end 
of 2017.

• At its Sixth Plenary Session held in October, the CPC Central Committee amended the Party’s 
Intra-Party Supervision Regulations, which prohibits central-level Party leaders’ spouses, 
children, and their spouses from engaging in business or taking employment positions 
improperly.
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RUSSIA
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Russia’s Uncertain Financial Future

• Russia had its second consecutive year of
recession with an inflation rate of around 6%
in 2016.

• The Russian key interest rate remains high at
10.0%. Net capital outflow, however, it is
estimated to have dropped by 80% in 2016.

• For the first time in 15 years, Russia will
join OPEC's effort to stabilize oil prices,
cutting 300,000 barrels per day, in the hope
of increasing the oil price in 2017.

26

Russia:  Market Characteristics
Estimated population of Russia
in 2016. High median age (39.3).
2015 workforce of 76.6 million.

142.4 million

Russia’s 2016 foreign trade surplus
(January to September 2016).

$63.1 billion

Sources: CIA World Factbook: Russia; OECD Economic Outlook: Statistics and Projections, Real GDP forecast; Trading Economics: Russia Balance o f
Trade; The World Bank: World Development Indicators: Contribution of natural resources to gross domestic product; Trading Economics: Russia Economic
Forecasts 2016-2020 Outlook; EIA: Russia's Key Energy Statistics; The World Bank Database: Indicators; Trading Economics: Russia Economic Indicators;
Net capital outflow from Russia drops significantly, Russia Beyond The Headlines; The Central Bank of the Russian Federation,; Bloomberg, Russians Marvel
at Anti-Corruption Cop’s $131 Million Cash Pile (Sep. 14, 2016); Reuters, OPEC in first joint oil cut with Russia since 2001, Saudis take “big hit” (Dec. 1,
2016).
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Russia’s CPI ranking
remains low, however,
improving modestly for
2015 (from 136 in 2014
to 119 in 2015).

Russia’s Corruption Landscape

27
Sources: PricewaterhouseCoopers (PwC), Russian Economic Crime Survey 2016, pp. 15 (“Bribery and corruption”); Transparency International, Corruption Perceptions
Index (2015); The World Bank, Doing Business 2017: Measuring Business Regulations; Has the crisis driven back corruption in Russia?, Russia Beyond The Headlines
(Feb. 1, 2016); Russia improves its ranking in the Corruption Perceptions Index, Russia Beyond The Headlines (Jan. 28, 2016).
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According to PwC‘s Russian
Economic Crime Survey 2016, the
direct impact of corruption and
bribery for local businesses
significantly decreased between
2014 and 2016. In 2016, only 17%
of organizations claimed to have
lost an opportunity to a competitor
that paid a bribe, down from 42%
in 2014.

Russia’s Corruption Level Has Decreased:

 As a result of the crisis, those that used to pay bribes to
officials have less funds available to finance bribery.

 The implemented obligation to declare officials’ incomes
and foreign property has been effective.

 Efficiency in the fight against corruption increased
significantly.
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Russia’s Domestic Trend: True Efforts against Corruption?
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Sources: Russians Marvel at Anti-Corruption Cop’s $131 Million Cash Pile, Bloomberg.com (Sept. 14, 2016); National Anti-Corruption Plan
2016-2017: Key Changes, Transparency International Russia (April 4, 2016); Russian Federal Law 03.07.2016 N 324-FZ.

Recent Legal and Political Developments Appear Promising

 New Policy
In April 2016, President Vladimir Putin approved a new National Anti-Corruption Plan for
2016/2017 requiring government bodies to “achieve tangible results in preventing” graft.
Federal government organs are now required to provide collection and analysis of data
concerning income, spending, property and liabilities of officials. Starting in 2017, the
requirements also apply to judges and candidates for the judiciary. In light of Russia’s
improved CPI, this initiative appears to be in line with a more decisive approach to fight
corruption.

 Criminal Code Amendments
In response to the fact that the majority of bribery-related judgements in Russia involve
amounts under RUB 10,000 (approx. $160), Russia lowered the sentence for minor bribery
in these cases to a prison sentence of a maximum of three years. On the other hand, minimum
prison sentences for severe cases of commercial bribes were introduced, as well as new
sanctions for acting as an intermediary for commercial bribery. The measures reflects Russia’s
will to balance their corruption penalty system.
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Russia’s Domestic Trend: True Efforts against Corruption?
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Sources: Korruption in Russland: "Diese Summe entspricht einem Bürgermeister", Spiegel Online (Nov. 19, 2016),
http://www.spiegel.de/politik/ausland/korruption-in-russland-diese-summe-entspricht-einem-buergermeister-a-1121760.html, accessed Dec. 4, 2016;
The State of Crime in Russia January-November 2016, Statistical Report prepared by the Prosecutor General’s Office, http://crimestat.ru/analytics,
accessed on Jan. 2, 2017; Prosecutor General’s Offi ce Report from Oct. 3, 2016 “ On practical realization of prosecutor’s mandate regarding cont rol
of government offi cials’ expenses”, http://genproc.gov.ru/anticor/doks/document-1127077/, accessed on Dec. 4, 2016; Russians Marvel at Anti-
Corruption Cop’s $131 Million Cash Pile, Bloomberg.com (Sept. 14, 2016), https://www.bloomberg.com/news/articles/2016-09-14/russians-marvel-
at-anti-corruption-cop-s-131-million-cash-pile, accessed on Dec. 4, 2016; Russia's top economic minister faces criminal charges for bribe solicitation,
Russia Direct (Nov. 15, 2016), http://www.russia-direct.org/analysis/russias-top-economic-minister-faces-criminal-charges-bribe, accessed Dec. 4,
2016.

Recent Legal and Political Developments Appear Promising
 Increasing Number of High-Profile Investigations

For the first half of 2016, Russian FSB, one of the authorities responsible for high-
profile corruption-related matters, reported the launch of more investigations than
for the entire year of 2014.
The Prosecutor General’s Office reports 150 inquiries based on the 2012 law on
government officials' expenses. Prosecutors filed 14 court cases, with 4 decisions
amounting to approx. $280,000 in forfeiture. Since the law came into force, over 500
inquiries have been initiated with 11 decisions amounting to approx. $1.2 million in
forfeiture.

 High-Profile Arrests
In November 2016, Economic Development Minister Alexei Ulyukayev was
arrested after he allegedly received a $2 million bribe. In September 2016, Dmitry
Zakharchenko, a police colonel who heads an anti-corruption unit within the
Ministry of Internal Affairs, was arrested and charged with abuse of office after $131
million in cash was found in his Moscow apartment.
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Russia’s Domestic Trend: True Efforts against Corruption?
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Sources: OECD Report: Russian Federation: Follow-up To The Phase2 Report & Recommendations (March 2016).

Much More Remains To Be Done

Matter of Urgency: Whereas significant new anti-corruption legal initiatives were
introduced around the time of Russia’s access to the OECD Anti-Bribery Convention in
2012, in its March 2016 Report OECD’s Working Group on Bribery identified areas
where Russia’s laws for combating international bribery require further immediate
attention.

OECD’s Working Group on Bribery identified, inter alia, the following 
shortcomings:

• Foreign Bribery – Russia has not detected, prosecuted or adjudicated any cases of
foreign bribery, nor does it have any guidelines or regulations specific to
reporting instances or suspicions of bribery of foreign officials.

• Whistler-Blower Protection – No measures to protect private sector employees
who report suspected acts of foreign bribery to the competent authorities and
missing guidance and assistance in training to companies on the adoption and
implementation of internalwhistleblower mechanisms.
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Russia: Major High-Profile FCPA Case in 2016
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Sources: Teva Pharmaceutical Industries Ltd.Agrees to Pay More Than $283 Million to Resolve Foreign Corrupt Practices Act Charges, Department ofJustice, Dec.
22, 2016.

Teva Pharmaceuticals Industries Ltd. (2016)

• In December 2016, Teva Pharmaceuticals Industries, an Israeli manufacturer of generic drugs,
settled FCPA charges with the DOJ and SEC, agreeing to pay a total of $519 million. The settlement
amount includes a criminal penalty of $283 million to the DOJ and $236 million in disgorgement
and pre-judgment interest paid to the SEC. The violations relate to conduct in, inter alia, Russia
and Ukraine. Under the agreement with DOJ, Teva agreed to an independent compliance monitor.

• In Russia, Teva is alleged to have conducted business with a company that was owned by an
official who had the ability to influence purchases made by the Russian Ministry of Health. The
company acted as Teva’s repackager and received high profit margins through the agreement. In
total, Teva allegedly paid $65 million to the official in connection with the sale of certain drugs.

• In Ukraine, Teva allegedly paid $200,000 through monthly fees and travel to a government official
who had been hired as a consultant.

• The company allegedly recorded the payments as revenue reductions, sales and marketing expenses.

• Total fines, penalties and disgorgements of $519 million rank as the fourth largest monetary
settlement in the history of the FCPA and the largest to date involving a pharmaceutical company.
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Russia: Recent FCPA Cases
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Analogic Corporation (2016)
• Massachusetts-based medical technology manufacturer Analogic Corporation and its Danish

subsidiary, BK Medical ApS, settled FCPA charges with the SEC and the DOJ. The Danish
subsidiary allegedly made hundreds of suspicious payments, some to doctors employed by public
hospitals in Russia, totaling approximately $20 million. According to enforcement authorities, the
company created fictitious invoices at inflated prices, collected overpayments from its distributors
against the inflated invoices, and subsequently made payments out of these funds to unknown third
parties.

• Analogic settled the charges by agreeing pay $14.9 million. The company received only partial
credit for cooperation because it did not initially disclose all relevant facts learned during its
internal investigation.

AstraZeneca PLC (2016)
• Pharmaceutical company AstraZeneca PLC agreed to pay $5.52 million to resolve charges levied

by the SEC that it violated the FCPA’s internal controls and recordkeeping provisions with respect
to its Russian subsidiary.

• From at least 2005 until 2010, employees of the Russian entity allegedly provided improper
incentives to government-employed health care providers in connection with sales of
pharmaceutical products. According to the SEC, employees tracked the names of health care
providers, the regions in which they practiced, their level of influence in making purchasing
decisions for the respective entities where they worked and how they could be motivated to
purchase products through gifts, conference support and other means.

• The SEC alleged that AstraZeneca failed to devise and maintain a sufficient system of internal
accounting controls relating to the interactions with public or state-related health care providers.



<Presentation Title/Client Name>

FCPA Enforcement Trend: Individual Accountability
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Mikhail Gourevitch (Nordion, 2016)
• Mikhail Gourevitch formerly worked as an engineer in Canada for an entity now known as Nordion (Canada)

Inc. He is a dual citizen of Canada and Israel.

• Mr. Gourevitch allegedly approached his employer in 2000, suggesting that the company engage his childhood
friend to help obtain Russian government approvals necessary to distribute Nordion’s products. The agent
allegedly used part of the consultancy payments to bribe Russian government officials and provide a kickback to
Gourevitch.

• Gourevitch agreed to pay $178,950 to settle the SEC charges.

Some Russian companies are engaging as global players on international markets (e.g., Sberbank, Gazprom, 
Rosneft).  Be aware of FCPA-related risks not only when doing business directly in Russia, but also when doing 
business with Russian companies in an international context, including through their subsidiaries in the U.S. 

Lars Frost (Analogic Corporation/BK MedicalApS, 2016)
• According to the SEC, between 2008 and 2011, Mr. Frost acted as CFO for Danish BK Medical

ApS, a wholly owned subsidiary of US-based Analogic Corporation. Frost is a citizen of Denmark.

• The SEC alleged that Frost “personally authorized approximately 150 conduit payments to
unknown third parties.” According to the SEC, Frost was also aware of the fictitious contracts that
BK Medical’s Russian distributor requested BK Medical execute. Frost agreed to pay an amount
of $20,000 to settle the charges.

Sources: Prosecutors Tout Individual Accountability In FCPA Cases, Law 360 (Nov. 30, 2016); 2016; SEC Charges Engineer and Former Employerwith Bribe
Scheme in Russia, SEC, March 3, 2016, https://www.sec.gov/litigation/admin/2016/34-77288-s.pdf; SEC Order, https://www.sec.gov/litigation/admin/2016/34-
77288.pdf; SEC Order, https://www.sec.gov/litigation/admin/2016/34-77290.pdf; SEC Charges Medical Device Manufacturer With FCPA Violations,
https://www.sec.gov/news/pressrelease/2016-126.html; SEC Order, https://www.sec.gov/litigation/admin/2016/34-78113.pdf.
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Russia Focus:  Third Parties
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• The immense size of the country, different 
commercial practices, and constantly changing and 
fragmented rules frequently require foreign 
companies to involve third parties when doing 
business in Russia.

• Third parties such as intermediaries (Teva), 
individuals and shell companies (BK Medical ApS), 
agents (Nordion), off-shore entities (Bio-Rad, 
Diebold), and distributors (BK Medical ApS) feature 
in recent FCPA enforcement actions involving Russia.

• Third parties often handle a wide range of services 
and activities that can create additional compliance 
risks, such as:

• participation in government tenders for state-
owned customers;

• handling licensing or other regulatory permits 
required to distribute products in Russia; and

• handling customs formalities for the import of 
products, warehousing, or inventory 
management.

Distribution channels in Russia and 
associated risks:

Exporter

Importer

Wholesaler

Distributor/Retailer

End 
Customer

• Preparation of tender 
specifications

• Sales to offshore entities
• Offshore payments

• Customs clearance
• Import taxes (proper 

declaration of goods) and 
quotas

• Certifications (e.g., 
origin, security)

• Licenses and permits
• Offshore payments

• Licenses and permits
• Inflated prices
• Discounts, rebates

• Discount transparency
• State-owned enterprises
• Gifts, travel & 

entertainment
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Russia Focus:  Books and Records Awareness
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Recommendations: 
• Conduct specific and regular trainings for finance 

professionals.
• Make clear that accurate books and records must be 

prioritized over tax optimization.
• Raise awareness of finance departments and functional 

line managers above the country level.
• Include this focus area in audits.

• Russian finance professionals often tend to follow a formalistic approach, recording expenses 
so that they strictly match the examples of deductible expenses listed in the Russian Tax Code.

• There is also a tendency to prepare tailor-made supporting documents that precisely fit into the 
listed categories, rather than match commercial realities.  The restrictive approach of Russian 
tax authorities combined with the pressure by management to optimize the tax base drive this 
practice.

• Similar cases are frequently observed in other countries of Eastern Europe and Central Asia.
• This approach creates significant risks of violations of the FCPA’s accounting provisions.
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Russian Import Substitution Campaign as a response to international sanctions
Several Government Decrees introduced limitations on import and public procurement of foreign goods focusing on
 Agriculture and Farming Products
 Information Technology
 Mechanical Engineering Industry
 Medical Equipment
 Defense
(Government Commission on Import Substitution established in August 2015)
As sanctions remained in place, the Import Substitution Campaign grew larger in scale in 2016:

• Launch of a State Register in 2016 restricting government procurement to software developed in Russia;
• FederalAntimonopoly Service challenged 46 state procurement tenders involving foreign software; and
• Russian Government established a list containing 139 industrial product categories that cannot be procured

abroad without prior approvalof the Commission on Import Substitution.

Consequences
 Certain purchases of foreign goods are not possible, or require justification.
 Defiance of the policy in public tenders can lead to an inquiry by the FederalAntimonopoly Service (FAS).
 Introducing fines for government officials for defiance of the limitations is currently under discussion.

Russia Special Focus: Import Substitution
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Sources: FAS has identified violations in 46 tenders for the purchase of a foreign government agencies software, Kommersant
(Nov. 28, 2016), http://kommersant.ru/doc/3155893, accessed on Dec. 4, 2016; Government Decree № 2781-р from 31.12.2015 in
effect 10.01.2016; Government Decree from 16.11.2015 № 1236; Dispute Settlement: Dispute DS475, WTO,
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds475_e.htm; http://kommersant.ru/doc/2994184.

The World Trade Organization deems 
unjustified the measures adopted by the 

Russian Federation affecting the 
importation of pork and pig products from 

EU.
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Russia:  Compliance Risks Caused by Economic Crisis
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• Unexpected changes in the legal landscape (e.g., sanctions) lead to noncompliance with laws.

• Unclear regulatory requirements create a risk for corruption.

• Increased use of off-shore entities and accounts with a risk of tax evasion and use of off-book 
funds.

• Increased demand for cash payments in foreign currency creates risk of off-book accounts.
• Flight of capital creates money-laundering and corruption risk.

• Currency devaluation leads to splitting of invoices and off-book accounts.

The current Russian economic crisis drives increased compliance risk.

Recommendations:
• Routinely monitor legal and regulatory changes.
• Tighten controls over third-party payments, especially 

those made to off-shore accounts.
• Enhance proof-of-execution requirements for services.
• Raise awareness and conduct role-specific training for 

employees.
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Russia’s Changing Legal Landscape – Looking Ahead
• Anti-Terror Law Amendments to various Russian legislation such as the law “On Counteraction 

of Terrorism,” “On Communication” and “On Information”:

• Carriers must verify information regarding the shipment and the sender; and

• Investigative agencies can obtain computer information upon court warrant 
(Law on Operational Investigative Activities).

• Telecommunications Amendments: The law forces communication service providers and 
internet-based data distributors to:

1) keep records regarding instances of message transmission in the Russian territory
o via telephone for three years, and
o via internet for one year;

2) store entire contents of the transmitted messages for up to six months
(from July 1, 2018, procedures and terms still to be defined); and

3) provide all information to competent government agencies in cases prescribed by federal
statutes.

• The law does not mention a court warrant as a requirement. Failure to obtain such a warrant,
however, would arguably be a Constitutional violation.

• The requirements apply to voice data, texts, images, sounds, videos or other types of messages and
caused strong negative reactions in the telecommunications industry due to anticipated costs.

38

Sources: Russian Federal Law No. 374-FZ from July 6, 2016 “On the Introduction of Amendments to the Federal Law ‘On the Counteraction of Terrorism’  and to 
Certain Legislative Acts of the Russian Federation with Regard to Establishing Additional Measures Designed to Counteract Terrorism and Promote Public Safety”; 
Госдум а приняла «закон Яровой» о хранении трафика пользователей, Vedomosti (June 24, 2016), 
https://www.vedomosti.ru/technology/news/2016/06/24/646674-gosduma-zakon-yarovoi, accessed on Dec. 5, 2016.

from July 20, 2016
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CENTRAL AND LATIN 
AMERICA

39
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Latin America and the Caribbean:  Market Characteristics 
Estimated population of Latin 
America and the Caribbean in 
2016.

625 million

Outward FDI in 2015, up 5% 
from 2014.

$33 billion

Projected GDP growth rate for 
2017.

1.61%

FDI into Latin America in 2015, 
decreasing its global share to 
9.5%.

$167.6 
billion

• Although overall projected growth is low, Central 
America’s GDP projected growth rate for 2017 is 4.1% 
and the Caribbean’s projected growth rate is 3.5%.

• South America’s projected growth rate is 1%.
• Countries of focus:  Mexico (2.6%), Argentina (2.8%), 

Brazil (.5%), Chile (2%), and Colombia (3%). 

40
Sources: Alejandro Werner, In Transition: The Outlook for Latin America and the Caribbean, IMFDIRECT (Jul. 20, 2016),; United Nations 
Conference on Trade and Development, World Investment Report (2016); Latin America Population Will Reach 625 Million Inhabitants by 2016, 
According to ECLAC Estimates, ECONOMIC COMMISSION FOR LATIN AMERICA AND THE CARIBBEAN (Feb. 2, 2016).
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“We’ve witnessed two remarkable trends in
the Americas in 2015: the uncovering of
grand corruption networks and the mass
mobilization of citizens against corruption . . .
[t]he challenge now is to tackle the
underlying causes and reduce impunity for
corruption.”

• Source:  Alejandro Salas, The Americas: How 
2015 Was a Warning to the Corrupt, Transparency 
International (Jan. 27, 2016).

Global Perception of Corruption in Latin America
• Transparency International’s latest Corruption 

Perception Index ranks 60% of the region’s 23 
countries in the bottom half among the 
world’s most corrupt nations.

• Venezuela ranked the most corrupt in the 
region at No. 158 out of 167 countries in the 
index.

• Uruguay ranked the least corrupt of the major 
Latin American countries at No. 21, six spots 
behind the United States.

41

Key: Lower ranked countries were perceived as least corrupt.

Mexico
No. 95

Venezuela
No. 158

Uruguay
No. 21

Argentina
No. 107

Colombia
No. 83

Brazil
No. 76

Chile
No. 23

Paraguay
No. 130

Source: Corruption Perceptions Index 2015, TRANSPARENCY INTERNATIONAL (2015) 
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New Legislative Developments in Brazil: 
Changes to New Anti-Corruption Bill Threaten to 
Undermine Operation Car Wash

• After securing 2.5 million signatures in support of anti-corruption legislation, the Federal Public 
Prosecutor’s office in Brazil delivered a popular initiative to the National Congress in March 
2016 with ten proposed measures for legislative changes to improve the fight against 
corruption. 

• The “Ten Measures Against Corruption” included the criminalization of illicit enrichment of 
public officials, an increase in the severity of punishment for crimes related to corruption, the 
criminalization of the use of money not officially received and recorded for political campaigns, 
and the imposition of criminal responsibility on political parties, among other things.
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Sources: Brazil Prosecutors Blast Lawmakers for Gutting Corruption Bill, REUTERS (Nov. 30, 2016), http://www.reuters.com/article/us-brazil-politics-idUSKBN13P2VP;
Walter Brandimarte, Brazil’s Anti-Corruption Bill Now Seeks to Punish Judges, Bloomberg Markets (Nov. 30, 2016), https://www.bloomberg.com/news/articles/2016-11-
30/brazil-lawmakers-seek-to-punish-judges-in-anti-corruption-bill; Brazil Politics: Quick View – Congress radically weakens anti-corruption bill, 2016 WLNR 36954659; Kelly
Buchanan, FALQS: Legal Framework for Fighting Corruption in Brazil (Part I), THE LIBRARY OF CONGRESS (May 10, 2016), https://blogs.loc.gov/law/2016/05/falqs-legal-
framework-for-fighting-corruption-in-brazil-part-i/.
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New Legislative Developments in Brazil: 
Changes to New Anti-Corruption Bill Threaten to 
Undermine Operation Car Wash, cont.

• On November 30, 2016, during an overnight session, the lower chamber of Congress passed by a vote 
of 450 to 1, an amended version of the Federal Public Ministry’s “Ten Measures Against Corruption.” 
The amended version included several highly controversial last-minute changes that undercut the 
efficacy of the proposed measures. The changes:
– removed the legal definition of the crime of illegal enrichment;
– removed a clause creating a reward and protection system for informants of corruption; and
– added penalties—including prison sentences—for abuses of authority by judges and prosecutors.

• One of the only surviving measures from the original proposal was a clause criminalizing politicians’ 
use of funds not officially received and recorded for campaigns.

• The prosecutors involved in Operation Car Wash denounced the changes by the lower chamber, saying 
they would resign if the proposal is passed and signed into law by President Michel Temer.

• In December, a Supreme Court justice issued an injunction ordering the legislature to treat the bill in its 
original form without amendment because it is a “popular initiative.”
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Sources: Brazil Prosecutors Blast Lawmakers for Gutting Corruption Bill, REUTERS (Nov. 30, 2016), http://www.reuters.com/article/us-brazil-politics-
idUSKBN13P2VP; Walter Brandimarte, Brazil’s Anti-Corruption Bill Now Seeks to Punish Judges, BLOOMBERG MARKETS (Nov. 30, 2016),
https://www.bloomberg.com/news/articles/2016-11-30/brazil-lawmakers-seek-to-punish-judges-in-anti-corruption-bill; Brazil Politics: Quick View – Congress radically
weakens anti-corruption bill, 2016 WLNR 36954659; Kelly Buchanan, FALQS: Legal Framework for Fighting Corruption in Brazil (Part I), THE LIBRARY OF CONGRESS
(May 10, 2016), https://blogs.loc.gov/law/2016/05/falqs-legal-framework-for-fighting-corruption-in-brazil-part-i/.
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New Legislative Developments: Colombia’s New Foreign 
Bribery Law
Law 1778, the Transnational Corruption Act 
• Enacted on February 2, 2016. 
• Applies to all Colombian companies, including Colombian subsidiaries of non-Colombian 

companies registered to do business in the country. 
• The law primarily tackles foreign bribery, creating administrative liability for corporate entities 

making improper payments to non-Colombian government officials.  Also provides for additional 
criminal liability for individuals engaged in foreign bribery.

44Sources: Law 1778 of 2016, L. 1778, PRESIDENCIA DE LA REPÚBLICA (Feb. 2, 2016); see also Assistant Att’y Gen. Leslie
R. Caldwell, Speech at Catholic University of Colombia on Strategic International Cooperation in Fight Against
Transnational Crime, U.S. DEP’T OF JUSTICE (Apr. 12, 2016).

• Following an international trend, the new law encourages 
companies to adopt anti-corruption compliance programs
by offering mitigating credit during penalty calculations for 
companies that do so.

• With respect to domestic bribery, the law permits the 
enforcement agency to institute penalties against 
Colombian companies that have engaged in domestic 
bribery where there is a criminal conviction against 
individuals.

• Enforced by Colombia’s Superintendencia de Sociedades.
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• Last year, on May 4, 2015,  Mexican President Enrique Peña Nieto signed legislation to amend 
Mexico’s constitution and create the Sistema Nacional Anticorrupción/National Anti-Corruption 
System (“SNA”). 

• On July 18, 2016, President Nieto signed into law implementing legislation, requiring 14 
constitutional amendments.

• Among other things, this new legislation:
– reaches all levels of government, from federal to local;
– establishes a “Coordination Committee,” responsible for implementing and coordinating the 

implementation of anticorruption policies and a “Special Anti-corruption Prosecutor,” to 
support enforcement;

– makes it unlawful to bribe public officials, misappropriate funds, and hire current or former 
public officials for competitive advantage; and

– grants the Administrative Federal Court the authority to impose sanctions on public servants 
and private parties.

• The legislation also provides “credit” to companies implementing an “integrity policy,” and offers 
guidance on what such a policy should look like.

Legislative Developments Update: Mexico’s National 
Anti-Corruption System
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Sources: 2016 Year-End FCPA Update, GIBSON DUNN & CRUTCHER (Jan. 3, 2017), http://www.gibsondunn.com/publications/Pages/2016-
Year-End-FCPA-Update.aspx?utm_source=IA&utm_medium=email&utm_campaign=alert; Mexico’s New Anti-Corruption Legislation,
CREATE.ORG (Oct. 19, 2016), https://create.org/news/mexicos-new-anti-corruption-legislation/; Lourdes Pintado, Mexico: President’s
Approval Ratings Tank As Public’s Frustration with Corruption Grows, FORBES (Aug. 17, 2016); Mexico’s National Anti-corruption System –
Statement from OECD Sec’y-Gen. Angel Gurría (Aug. 1, 2016), http://www.oecd.org/newsroom/mexico-national-anti-corruption-system-
statement-from-oecd-secretary-general.htm.
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• In February 2016, newly elected Argentinian President Mauricio Macri launched his Plan for the 
Modernization of the State, which, among other things, envisions the enactment of laws that 
punish transnational corruption and includes liability for corporations.
– This law would help bring Argentina in line with its commitment to the OECD Anti-Bribery 

Convention.
• In October 2016, the National Congress took up a series of proposed laws that would impose 

heavy sanctions on businesses that commit public-sector corruption. The aim of these laws is to 
incentivize corporations to tackle corruption by expanding criminal liability to cover businesses. 
The proposed laws will be considered in the coming months.

• Proposed laws allow fines of up to 20% of a company gross annual income for corruption 
offenses.

• The National Congress is considering the introduction of other anti-corruption initiatives, 
including a civil forfeiture regime, which would allow state authorities to seize assets strongly 
believed to have an illicit origin, and a bill that would allow the State to settle agreements with 
cooperators in criminal corruption investigations.

Legislation on the Horizon: Argentina’s Corporate 
Bribery Bill

46
Sources: 2016 Year-End FCPA Update, GIBSON DUNN & CRUTCHER (Jan. 3, 2017); Argentina Looks to Battle Corporate
and Public Corruption with New Laws, REUTERS (Oct. 22, 2016).
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FIFA-Related DOJ Enforcement Actions
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Key Lessons Learned
• Conduct thorough diligence on third party intermediaries acting as gate openers. 
• Mandate involvement of legal and compliance in contract negotiations.
• Consider segregating duties associated with approval of contracts, especially those that involve 

substantial marketing monies.
• Need for enhanced scrutiny for contracts involving multiple-year commitments—including necessary 

approvals at higher levels of the company.
• Understand risks associated with offshore transfers (i.e., wiring marketing funds to accounts outside the 

jurisdiction of the relevant entity).
• Audit expenditures annually, and require third party verification regarding use of funds. 

• FIFA: The explosive soccer bribery scandal, which led to the DOJ charging 42 defendants 
(both individuals and companies) in 2015 with fraud, commercial bribery and related 
offenses, led to several resolutions in 2016.

• On December 13, 2016, Argentinian sports marketing company Torneos y 
Competencias SA agreed to pay $113 million as part of a deferred prosecution 
agreement with the DOJ, admitting it sought to pay bribes to secure the rights to 
broadcast future FIFA World Cups.  

• Additionally, in 2016 seven individuals pleaded guilty, including former heads of 
soccer associations. 
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FCPA Prosecutions:  Teva 
Pharmaceuticals Industries Ltd.
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• Teva Pharmaceuticals, the world’s largest manufacturer of generic pharmaceutical products, and 
its wholly owned Russian subsidiary, Teva LLC (“Teva Russia”), entered into a $519 million SEC 
settlement and deferred prosecution agreement with DOJ to resolve civil and criminal FCPA 
charges arising out of conduct in Mexico, Russia, and Ukraine.  Teva also agreed to a three-year 
monitorship.

– According to the charging documents, Teva’s Mexican subsidiary had been making improper 
payments to government-employed doctors in Mexico to prescribe Copaxone, a multiple 
sclerosis drug, since at least 2005.

Sources: Teva Pharmaceutical Industries Ltd. Agrees to Pay More Than $238 Million to Resolve Foreign Corrupt Practices Act Charges,
U.S. DEP’T OF JUSTICE (Dec. 22, 2016); Teva Pharmaceuticals Settles FCPA Violations With SEC and DOJ for $519 Million, Lexology.com
(Dec. 23, 2016).

Key Lessons
• Increased focus on third-party due diligence and transaction testing necessary when operating in high-risk 

jurisdictions.
• Establishing a culture of compliance may be best defense against grand corruption scheme risks.
• Ongoing monitoring of compliance risks across enterprise critical for identifying compliance gaps that 

can create significant risk of liability. 
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• Mass-scale Brazilian corruption scandal involving Brazilian and 
international companies overcharging Petrobras, Brazil’s state-
owned oil company, along with kickbacks to Brazilian politicians.

• 2016 developments:
• Dilma Rousseff, Brazil’s first female president, was impeached in August 2016, on 

charges of budget manipulation.  The involvement of Worker’s Party officials in the 
Petrobras scandal heavily influenced impeachment, although the impeachment itself 
was not directly related to the corruption investigation.

• Luiz Inácio Lula da Silva, former president of Brazil, faces five separate indictments, 
with charges including corruption, influence peddling, and money laundering. 

• In the last year, the investigation has led to approximately 60 convictions, with prison 
sentences totaling over 750 years.  Since opening the investigation in March 2014, it has 
resulted in 1,434 investigative proceedings, has led to 120 convictions, and over 50 
politicians have been under investigation. 

• Brazil is using its Clean Company Act to investigate and hold companies accountable, 
exacting large fines and requiring administrative measures such as monitorships.

Sources : Tatiana Bautzer & Leonardo Goy, Odebrecht to Sign $2 Billion Leniency Deal in Brazil Graft Probe: Source, REUTERS
(Nov. 23, 2016); Simon Romero, Dilma Rousseff Is Ousted as Brazil’s President in Impeachment Vote, N.Y. TIMES (Aug. 31, 2016);
U.S. Probes Brazil’s Odebrecht, Braskem for Corruption, REUTERS (Mar. 29, 2016).
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• On December 21, 2016, Odebrecht S.A. and Braskem S.A. reached a multi-billion-dollar 
resolution with authorities in Brazil, Switzerland, and the United States, in the first FCPA 
resolution arising from Brazil’s Operation Car Wash. 
– It is the largest-ever global foreign bribery settlement, with combined penalties of at least 

$3.5 billion, and three-year monitorships for each company. The companies are expected to 
pay at least $419.8 million to the SEC and the DOJ, which would place the resolution fifth on 
the Corporate FCPA Top 10 list. 

– Both Odebrecht and Braskem pleaded guilty to conspiring to violate the FCPA anti-bribery 
provisions, and NYSE-listed Braskem also settled a civil SEC action charging violations of 
the anti-bribery and accounting provisions. 

– Odebrecht will pay a total criminal fine of at least $2.6 billion, with 80% going to the 
Brazilian Ministerio Publico Federal and 10% going to each of DOJ and the Swiss Office of 
the Attorney General.  Odebrecht may pay up to $4.5 billion, depending on an ability-to-pay 
analysis.

– Braskem will pay a total criminal fine of $632.6 million, with 15% going to each of DOJ and 
the Swiss Office of the Attorney General and 70% going to the Brazilian Ministerio Publico 
Federal.  It also will disgorge $325 million in illicit profits, including $65 million to the SEC.

• Marcelo Odebrecht, CEO of Odebrecht, signed a plea agreement with Brazilian authorities as 
part of Odebrecht S.A.’s leniency deal. He was sentenced to 19 years in prison for his role in the 
scandal.

Sources : Samuel Rubenfeld et al., Brazil’s Odebrecht to Pay Up to $4.5 Billion to Settle Bribery Case, WALL ST. J. (Dec. 21, 2016);
Lisandra Paraguassu, Brazil’s Odebrecht Signs $2 Billion Leniency Deal in Graft Case: Sources, REUTERS (Dec. 2, 2016).
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• Embraer S.A.: Paid over $205 million and accepted three-year 
monitorship to resolve various corruption and bribery charges.  First 
U.S./Brazilian anti-corruption corporate resolution.  Brazil charged 11 
individuals for misconduct in the Dominican Republic (and Saudi 
Arabia charged two individuals).

• Olympus Latin America: Paid over $22 million and entered into a 
three-year DPA, to settle FCPA charges stemming from alleged bribes 
paid in Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, and 
Mexico.  Received three-year monitorship.

Sources:  Embraer Agrees to Pay More than $107 Million to Resolve FCPA Charges, U.S. DEP’T OF JUSTICE (Oct. 24, 2016); Medical Equipment Company Will Pay $646 Million for Making Illegal 
Payments to Doctors and Hospitals in United States and Latin America, U.S. DEP’T OF JUSTICE (Mar. 1, 2016); Businessman Pleads Guilty to Foreign Bribery and Tax Charges in Connection with 
Venezuela Bribery Scheme, U.S. DEP’T OF JUSTICE (June 16, 2016); Miami Businessman Pleads Guilty to Foreign Bribery and Fraud Charges in Connection with Venezuela Bribery Scheme, U.S. 
DEP’T OF JUSTICE (Mar. 23, 2016); LATAM Airlines Group Resolves Foreign Corrupt Practices Act Investigation and Agrees to Pay $12.75 Million Criminal Penalty, U.S. DEP’T OF JUSTICE (July 
25, 2016); LAN Airlines Settles FCPA Charges, SEC. & EXCHANGE COMM’N (July 25, 2016). 

• PDVSA:  Former PDVSA employees (Jose Ramos, Christian Maldonado, and Alfonzo Gravina) 
pleaded guilty to FCPA bribery charges for allegedly accepting bribes from Abraham Shiera and 
Roberto Rincon in order to secure government contracts.  

• LAN Airlines Group and Ignacio Cueto Plaza: Airline paid $22 million to settle FCPA charges 
with the DOJ and the SEC for allegedly bribing union officials in Argentina. Cueto paid $75,000 
to settle with the SEC, without admitting or denying the findings.
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Latin America Enforcement Trend: 
Lack of Effective Compliance Leading to
Increased Monitorships

• Olympus Latin America/Olympus Corporation of the Americas:  Required to undertake three 
years of independent monitoring because company “did not have appropriate training and 
compliance programs” in place.

• LATAM Airlines: Required to undertake 27 months of monitoring because of an alleged 
“inadequate compliance program” and alleged failure to discipline responsible employees.

• Embraer S.A.:  Required to undertake three years of monitoring because the government alleged the 
company lacked “an adequate compliance program at the time of the criminal conduct,” though it 
had “a more adequate” program in development at the time of the DPA. 

• Biomet Holdings:  Biomet agreed to extend its 2012 DPA and compliance monitorship twice; the 
DOJ later concluded Biomet breached the DPA for failing to “implement and maintain a compliance 
program.”  Sanctions for breach pending.  
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Key Lesson: Companies must have a robust compliance 
culture—from top to bottom—or face lengthy monitoring.

Sources: SEC Enforcement Actions: FCPA Cases, SEC. & EXCHANGE COMM’N, (Nov. 17, 2016), Embraer Agrees to Pay More than $107 Million
to Resolve FCPA Charges, U.S. DEP’T OF JUSTICE (Oct. 24, 1206; Medical Equipment Company Will Pay $646 Million for Making Illegal
Payments to Doctors and Hospitals in United States and Latin America, U.S. DEP’T OF JUSTICE (Mar. 1, 2016),LATAM Airlines Group Resolves
Foreign Corrupt Practices Act Investigation and Agrees to Pay $12.75 Million Criminal Penalty, U.S. DEP’T OF JUSTICE (July 25, 2016).
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Panama Papers:
• Investigated by the U.S., Singapore, Australia, Canada, France, Iceland, India, Mexico, and the United Kingdom.  

Panamanian government has announced its own investigation.
FIFA:
• Latin American and Cayman Islands authorities have continued to cooperate with U.S. and Swiss authorities.
• Uruguay, Argentina, Brazil, Costa Rica, Switzerland, and the United Kingdom have opened their own 

investigations into the bribery allegations.

Latin America Enforcement Trend: Multijurisdictional 
Cooperation in Anti-Bribery Investigations
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Embraer S.A.:
• Involved a cooperative effort between U.S. agencies and their Brazilian counterparts. 
Petrobras:
• In addition to the United States, dozens of other countries, including Japan, the Cayman Islands, South Korea, and 

Switzerland have all cooperated with Brazil in the investigation.  Portuguese authorities have made arrests in 
conjunction with Interpol.

Odebrecht/Braskem:
• Involved a multi-billion dollar resolution with authorities in Brazil, Switzerland, and the United States.

Sources: Jody Godoy, Embraer Opens Brazilian Frontier for FCPA Enforcement, LAW 360 (Nov. 2, 2016); Bruce Douglas, Petrobras 
Investigation: Portuguese Police Arrest Former Executive, THE GUARDIAN (Mar. 21, 2016); Rupert Neate, Panama Papers: US 
Launches Criminal Inquiry into Tax Avoidance Claims, THE GUARDIAN (Apr. 19, 2016), U.S. DEP’T OF JUSTICE, Press Release (Dec. 
21, 2016).

Key Lesson: International cooperation related to anti-bribery enforcement in Latin America is 
increasing, which means companies face increasing risk of investigation and prosecution by non-U.S. 
authorities either in conjunction with U.S. authorities or alone.
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Mexico: President Nieto’s “National Anti-Corruption System,” contains sweeping legislative changes, 
including a law granting the Administrative Federal Court the authority to impose sanctions on both 
public and private parties.

Brazil (Operation Car Wash/Lava Jato):  Since 2014, over 1,400 proceedings in connection with the 
scandal. Brazilian authorities have also engaged in over 100 international cooperation proceedings with 
various countries, including the U.S.

Argentina: President Macri is pushing new anti-bribery legislation that would hold companies 
responsible for corrupt practices involving the public sector and give credit or leniency to companies that 
cooperate with investigators. In May 2016, former President Cristina Fernández de Kirchner was 
indicted under an Argentinian anti-corruption law on charges of manipulating Argentina’s Central Bank 
during the final months of her administration.  On December 27, 2016, Fernández was indicted in a 
separate corruption case involving public works.

Sources: Viridiana Rios, Mexico Wins: Anti-Corruption Reform Approved, FORBES (Jul. 18, 2016); 2016 Year-End FCPA Update, GIBSON DUNN
& CRUTCHER (Jan. 3, 2017); Andrew Jacobs & Paula Moura, At the Birthplace of a Graft Scandal, Brazil’s Crisis Is on Full Display, N. Y. TIMES
(June 10, 2016); Dom Phillips, Operation Carwash in Brazil Causes Normally Staid Business Meeting to Go Off Script, WASHINGTON POST (Nov.
17, 2014); Jonathan Gilbert, Cristina Fernández de Kirchner, Ex-Argentine President, Indicted on Financial Charge, N.Y. TIMES (May 13, 2016);
Former Argentina President Faces Fresh Inquiry into Bombing Cover-Up Claims, THE GUARDIAN (Dec. 29, 2016); Cristina Fernández de
Kirchner Indicted in Argentina Corruption Case, THE GUARDIAN (Dec. 27, 2016)

Key Lesson: Latin American countries are enacting laws to prosecute domestic and foreign bribery, including by 
corporations, often in cooperation with the United States and international bodies.  Legal reform is often the result 
of pressure from the OECD, whereas the elevation of anti-corruption enforcement as a law enforcement priority is 
driven as much by domestic reform sentiment.
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El Salvador: In September 2016, El Salvador Attorney General Douglas Meléndez announced the creation of 
a special anti-impunity unit within the Attorney General’s Office to investigate high-profile corruption cases. 
The unit reportedly will receive technical assistance, training, and possibly financial support from the U.S. 
State Department. Over the past year, the Attorney General’s office and the Supreme Court have pursued 
several corruption investigations of high-ranking government officials. 

Honduras: In response to public anti-corruption sentiment, President Juan Orlando Hernandez launched the 
OAS-backed Mission to Support the Fight against Corruption and Impunity in Honduras (MACCIH) to 
fight corruption and help produce political, electoral, and criminal justice reform. MACCIH will also 
be able to independently investigate politicians, judges, and members of the security forces.

Chile: Chile seems to have stepped up its internal policing this past year. In January, Chile prosecuted 
President Michelle Bachelet’s daughter-in-law, Natalia Compagnon, and 12 others in a tax-related corruption 
case. And in October, a Chilean court charged Corpesca SA with facilitating bribes to lawmakers. 

Sources: Comisionado Presenta Noveno Informe de Labores de la CICIG, Comisión Internacional contra la Impunidad en Guatemala (Nov. 24, 
2016); 2016 Year-End FCPA Update, GIBSON DUNN & CRUTCHER (Jan. 3, 2017); Nina Lakhani, Honduras President Announces International 
Body to Tackle Corruption, THE GUARDIAN (Jan. 19, 2016); Pascale Bonnefoy, Daughter-in-law of Chile’s President Faces Corruption Charge, 
N.Y. TIMES (Jan. 29, 2016); Chile: Follow-Up to the Phase 3 Report &  Recommendations (May 2016).

Guatemala: The International Commission Against Impunity in 
Guatemala (CICIG), a joint effort between Guatemala and the 
United Nations, continues to file actions against individuals, 
including high-ranking government officials, judges, attorneys, 
business owners, contractors, and bankers. 
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1.186
billion

Population of Africa in 
2015.

$1.91 
trillion Africa’s GDP in 2015.

3.7%

4.5%

Africa’s GDP expected 
growth rate for 2016, 
down from 3.6% in 
2015.

Africa’s projected GDP 
growth for 2017.

450 
million

Number of workers 
projected to join the 
workforce between 2010 
and 2035.

16%

Increase In Foreign 
Direct Investment (FDI) 
in Africa in 2015, up 
from USD 49.4 billion to 
USD 57.5 billion.

Africa’s Financial Future
• Commodity prices are expected 

to stabilize but remain low 
through 2017.

• As commodity prices stabilize 
and supply constraints ease, 
GDP growth is projected to 
grow. 

• The slowdown in major 
markets, low commodity prices, 
and deteriorating growth 
prospects in many commodity 
exporters are expected to result 
in lower FDI flows.

• Political instability, lack of 
governance, and corruption 
remain major concerns for 
investors.

Sources: Rene Vollgraaff, Africa to Add More to Workforce in 2035 Than World Combined, Bloomberg (Apr. 28, 2015); African 
Economic Outlook 2016, the World Bank Databank 2016 – 2015 GDP (GDP excludes Egypt, , Djibouti, and Eritrea).
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Sources: Transparency International, Corruption Perception Index 2015; Chantel Uwimana, Sub-Saharan Africa:  Achieving “The Africa 
We Want” Starts with the Rule of Law, Transparency International (Jan. 27, 2016); Ghada Zughayar, Middle East and North Africa:  Why 
Corruption Is Fuelling Regional Insecurity, Transparency International (Jan. 27, 2016). 

Transparency International Corruption Perception Index 2015

40 of the 46 countries 
in Sub-Saharan Africa 
pose a high corruption 
risk

Somalia, 8Guinea-Bissau, 17

Angola, 15

South Sudan, 15

Sudan, 12

Libya, 16

Six of the ten most corrupt 
countries are in Africa

(Somalia, Sudan, South 
Sudan, Angola, Libya, 

Guinea-Bissau)

According to Transparency 
International, 58% of 

people in Sub-Saharan 
Africa think corruption has 
increased in the last year. 
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Och-Ziff Capital Management Group LLC

First FCPA action against a hedge fund and one of the first against a financial services firm.

Allegations that the New York-based alternative asset manager paid bribes, through its 
agents, to government officials in a number of countries in Africa, including Libya and the 
Democratic Republic of the Congo (DRC).  The transactions at issue in the investigation 
included an investment by a sovereign wealth fund (Libyan Investment Authority) in the 
Och-Ziff funds, an investment in a real estate development company in Libya, an Africa joint 
venture investment platform, and a margin loan to a borrower in the DRC.  

• DOJ settlement: 

– DPA with Och-Ziff, the parent company, related to violations of FCPA anti-
bribery, record-keeping, and internal controls provisions; $213 million penalty; 3-
year independent monitor.

– Guilty plea for subsidiary, OZ Africa Management GP, LLC, for one count of 
conspiracy to violate the FCPA.

• SEC settlement:  Cease-and-desist order with Och-Ziff, the parent company, and OZ 
Management LP, for violations of the FCPA and Investment Advisers Act; $199 million 
disgorgement; 3-year independent monitor. 
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Och-Ziff Capital Management Group LLC

• SEC settlements with individuals:

– CEO:  Cease-and desist order, on neither admit-nor-deny basis, for 
being a cause of books and records violations; $2.2 million 
disgorgement.

– CFO:  Cease-and-desist order, on neither admit-nor-deny basis, for 
being a cause of books and records and internal controls violations; 
determination of any monetary penalty deferred.

• Charges against senior executives despite lack of knowledge of bribes and 
advice that it was not illegal to transact with borrower, because executives 
approved loans despite risk of corruption. 

Samuel Mebiame

Relatedly, in August, a Gabonese national and son of former Gabon prime minister was arrested 
and charged with conspiracy to bribe government officials in various African countries, to help 
obtain mining rights for a joint venture involving Och-Ziff.  In December 2016, Mebiame pled 
guilty to conspiracy to violate the FCPA.  Sentencing will be in 2017.
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• Emerging markets, such as Africa, present heightened corruption risk 
both as a source of capital and investment opportunities. 

• Heightened risk of liability based on conduct by portfolio companies, 
borrowers, and joint venture partners.

• Heightened standards for anti-corruption due diligence on partners, 
counterparties, and third parties.

• Risk to firm for conduct of individual employees, notwithstanding 
policies, procedures, and training.

• Risk to senior executives for decision-making roles in high-risk 
transactions.

• Limited protection from legal advice—consultation with counsel on 
mitigation of corruption risk does not per se protect against liability.

• Significance of reputational risk.

Key Lessons from the Och-Ziff Settlement
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Unaoil Corruption Investigation
• In early 2016, the press reported on allegations that Unaoil, a Monaco-

based firm registered in the British Virgin Islands, bribed foreign officials 
in order to win contracts on behalf of major multinational corporations.  
While the full scope of the alleged bribery is unclear, Unaoil operated in a 
number of countries in the Middle East and Africa, including Algeria, 
Tunisia, Libya, Cameroon, Republic of the Congo, Angola, and South 
Africa. 

• In response to these media articles, regulators in the U.S. and other 
countries have launched bribery investigations, and certain companies have 
announced DOJ investigations in connection with Unaoil-related inquires.  
Many MNCs have reportedly been implicated in the scandal. 
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Sources: Ibidolapo Bolu, The Anti-Corruption Legal Framework And Its Effect On Nigeria Development, Anticorruption Initiatives 
(Apr. 22, 2016); Fekadu Wubete, Ethiopia:  New Attorney General – Ingenious Mechanism to Shore Up Good Governance, The Ethiopian Herald 
(May 15, 2016);  Commission Revises Strategic Plan, The Federal Ethics and Anti-Corruption Commission of Ethiopia; Simmons & Simmons 
elexica, Recent Law Making Activity in Ethiopia (Oct. 24 2016).

Africa: Anti-Corruption Developments
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Nigeria
Nigeria’s President Buhari took office in May 2015 with a pledge to fight 
corruption. However, Nigeria’s Economic and Financial Crimes Commission 
(EFCC), the major anti-corruption instrument in Nigeria to investigate, prosecute, 
and penalize economic and financial crime, has struggled to achieve convictions.  
The EFCC has failed to diligently investigate crimes and overcharges individual 
cases.  The prosecution of individuals is also hindered by a constitutional 
provision that provides immunity to certain elected officials.  

Ethiopia 
The Federal Ethics and Anti-Corruption Commission (FEACC) of Ethiopia, which 
was founded in 2001, put out a strategic plan for 2016 through 2019.  This plan 
delegates the investigation and prosecution responsibilities of the FEACC to the 
Attorney General, pursuant to a 2016 proclamation that centralized investigation 
and prosecution responsibilities of several public institutions with the Attorney 
General.  It is too soon to tell whether this move will undermine or bolster anti-
corruption efforts.
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Sources: Anti-Corruption Task Team & South African Revenue Service: hearing, Parliamentary Monitoring Group (Sept. 14, 2016); 2016 
Mid-Year FCPA Update, Gibson Dunn (July 5, 2016), available at http://www.gibsondunn.com/publications/Pages/2016-Mid-Year-FCPA-
Update.aspx; Algerian court jails six in oil firm corruption case, Reuters (Feb. 2, 2016).

Africa: Anti-Corruption Developments
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South Africa 
South Africa’s Anti-Corruption Task Team, which investigates irregular 
procurement activities of public entities has been in place since October 2010.  
However, the perception remains that the government lacks commitment to 
investigate and prosecute corruption.  As of September, the Task Team had only 
finalized 68 cases, 36% of its cases since its inception in 2010. 

Algeria 
After a several-year investigation by authorities, an Algerian court in February 
2016 sentenced multiple people to prison and fined two companies in connection 
with corruption-related charges involving contracts with Algerian state-owned 
energy firm Sonatrach.  Among those convicted were the former vice president and 
CEO of Sonatrach and the former CEO’s two sons.  The prosecution evidences 
significant efforts by Algeria to hold individuals accountable for corruption and 
related conduct. 

http://www.gibsondunn.com/publications/Pages/2016-Mid-Year-FCPA-Update.aspx
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High-profile prosecutions of government officials.
Nigeria
• Nigeria’s former national security advisor, Sambo Dasuki is facing charges for allegedly stealing over $2 billion by 

awarding phantom contracts to buy military equipment (including helicopters and fighter jets) in connection with 
the fight against Boko Haram militants.  The trial is adjourned until January 25, 2017.  In November, Mr. Dasuki’s 
former aide, Nicholas Ashinze, and three others were also arraigned on charges they allegedly diverted millions 
from the office of the former National Security Advisor.  

• In October 2016, the State Security Service (DSS) seized ~$800,000 in cash from judges suspected of corruption 
behavior.  The DSS has accused several judges of taking bribe payments in exchange for favorable judgments in a 
sweep that has been bitterly opposed by the Nigerian Bar Association. 

South Africa
President Jacob Zuma has been embroiled in numerous corruption scandals. 
• In March, South Africa’s high court ruled that Mr. Zuma contravened the country’s constitution in connection with 

his use of public funds to pay for millions of dollars of home improvements.
• In June, South Africa’s high court rejected Mr. Zuma’s appeal from an April order that the National Prosecuting 

Authority should reinstitute more than 780 corruption-related charges that were dropped in 2009 shortly before he 
took office.  

• In November, Mr. Zuma was accused by the country’s top watchdog of allowing a powerful political family, the 
Guptas, to wield undue influence.  

• In December, Mr. Zuma met with the ruling African National Congress party’s “integrity commission,” which was 
formed to protect the ANC’s image from misconduct allegations.  The ANC could decide to replace Mr. Zuma at the 
end of 2017 when it elects a new party leader.  

Sources:  Sahara Reporters, Dasuki Trial Adjourned Till [Sic] January 25, 2017 (Dec. 7, 2016); Dasuki: Court Adjourns Trial Till [sic] 
December (Nov. 16, 2016); Pulse, EFCC slams fresh N.36.8bn fraud charges on ex-NSA’s aide (Nov. 24, 2016); World Bulletin, S. Africa’s Zuma 
to Meet with ANC “integrity commission” (Nov. 25, 2016); BBC News, The Guptas and their links to South Africa’s Jacob Zuma, (Nov. 2, 2016).
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Africa: Enforcement Trends
Despite efforts in individual countries, corruption remains a major 
problem and a significant risk for companies conducting business in the 
region.
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• 2016 has seen a decrease in U.S. FCPA enforcement actions 
involving conduct in Africa. 

• Individual countries have continued to strengthen anti-
corruption efforts and laws, but challenges remain with respect 
to implementation and consistent enforcement.

• While advances have been made, there have also been recent 
steps backward. 

• In Malawi, the Anti-Corruption Bureau deputy director 
recused himself from a case against the country’s former 
president, who is accused of stealing $11 million in donor 
funds. 

• The President of Senegal pardoned the son of the former 
president, who had been serving a six-year prison sentence 
for charges of high-level corruption. 

Sources: Adrian Kitimbo, Corruption continues to deter investment in Malawi, Global Risk Insights 
(July 2, 2016); Alpha Kamara, Senegal:  Why did President Sall pardon a rival convicted of embezzling over $200 million?, African 
Arguments (July 26, 2016).
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• Although there have been some positive anti-corruption 
developments in Africa, there has been a lack of significant 
progress by African governments and a high risk of 
corruption remains in many regions in Africa. 

• The Och-Ziff FCPA enforcement action demonstrates the 
ongoing risk for companies seeking capital and investment 
opportunities in Africa and, in particular, the risk to senior 
executives in decision-making roles in high-risk 
transactions. 

• The particular risk of corruption varies significantly in 
different African countries and sophisticated advisers can 
help discern the different risks so that the likely risks 
prevalent to a particular transaction can be better addressed.   

• Companies doing business and investing in Africa are 
advised to conduct extensive due diligence on business 
partners, agents, and parties to whom they lend funds, and in 
particular, to pay attention to the issues highlighted in the 
Och-Ziff FCPA enforcement action. 
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India:  Market Characteristics
Estimated population of India in 
2016— 64% expected to be in the 
15 to 59 year-old age group by 
2026.

1.31 billion

Estimated to be generated by the 
informal sector, which also 
employs the majority of India’s 
workforce. 

45% of GDP

Expected consumer spending in 
India by 2020. 

$3.6 trillion

India’s projected GDP growth rate 
for 2017 is expected to outpace that 
of 2016. 

7.5%

Estimated FDI into India in 
2016.$60+ billion

Sources: The World Bank, Doing Business Report 2017; Ernst & Young, “Reaping India’s promised demographic dividend — industry 
in driving seat” (2013); FICCI & PWC, “Shaping Consumer Trends” (August 2016); UN, World Economic Situation and Prospects 
2016 Update as of mid-2016 (2016); UNCTAD Report quoted in the Indian Express; International Growth Centre, Ideas for India –
‘Shock and oh damn’ (November 2016); Business Standard, “At 7.6% in FY16, India is now the fastest growing economy” (June 2016).

“The Fastest Growing Major Economy”
-Business Standard (June 2016)
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India:  Are Anti-Corruption Efforts Working? 

Sources: Transparency International, Corruption Perceptions Index (2014, 2015); World Economic Forum, Global Competitiveness 
Report (2015, 2016); Ernst & Young, Corporate misconduct — individual consequences Global enforcement focuses the spotlight on 
executive integrity, 14th Global Fraud Survey (2016); World Economic Forum, Partnering Against Corruption Initiative.   

India saw a modest jump in the 
latest CPI results, claiming the 
76th spot (up from 85th).  India’s 
ranking is higher than most 
other countries in South Asia.  

According to prominent indices, India’s corruption situation has improved marginally:

76

According to the World Economic Forum’s annual Global Competitiveness 
Report, India improved its ranking (out of 140 countries) in the areas of 
Diversion of Public Funds (34th, up from 39th), Irregular Payments (49th, up 
from 63rd), and Favoritism in Decisions of Government Officials (29th, up 
from 32nd).

34 49 29

However, corruption and bribery continue to present significant risks for businesses:

70%
According to one report, firms in 
Mumbai pay an average of 50% of 
total project costs as bribes to 
facilitate projects in the real estate and 
infrastructure sectors.

One survey reported that 58% of Indian respondents 
feel that bribery and corruption are widespread, and 
70% of Indian respondents believe that at least one 
form of unethical conduct can be justified to meet 
financial targets.

58%50%

Diversion of 
Public Funds

Irregular 
Payments

Favoritism by 
Government Officials



<Presentation Title/Client Name>

• Implementation of these measures has been spotty and 
subject to bureaucratic interference.

• Enforcement also differs from state to state in India. In some 
Indian states, there have been no convictions in anti-
corruption cases in the last 15 years.

• The Indian Government has sought to amend the 
Whistleblowers Protection Act, 2014. This may impede 
reporting of corruption by public servants in India.

Increased Anti-Corruption Activities and Mixed Results

71

While a number of anti-corruption measures have been undertaken by the Indian 
Government over the last few years, enforcement remains a major challenge. 

• Income Declaration Scheme 2016 (IDS), under which undisclosed income could be disclosed by paying the tax, 
interest and penalty on such income (totaling 45% of the income) while avoiding prosecution and having to pay 
further interest/penalties. Indian tax laws were amended in December 2016 to permit residents to declare their 
undisclosed income even after the expiry of this three-month window. 

• Withdrawing old INR 500 and INR 1000 currency notes as legal tender and replacing them with new high-
security notes. This measure and the IDS were, in part, intended to tackle the issues of “black money” in India. 

• The Benami Transactions (Prohibition) Act, 1988 was amended recently. This law targets (a) transactions in 
which property is transferred to a person, while the consideration for such property has been provided by another 
person; and (b) transactions undertaken using fictitious names. 

Sources: Income Tax Department, Government of India; Reserve Bank of India; PRS Legislative Research; PwC, Global Economic Crime Survey – India 
edition (2016); NCAER, The NCAER State Investment Potential Index (2016); CHRI, “ Fact and Fiction: Governments’ Efforts to Combat Corruption” 
(December 2016).  

Recent Anti-Corruption Measures

Challenges Going Forward
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Indian Anti-Corruption Laws
Key Provisions of the Prevention of Corruption Act, 1988 (“PCA”)
§ 7 Prohibits Indian public servants from accepting “any gratification” for doing or 

forbearing an official act.
§ 11 Prohibits Indian public servants from accepting “any valuable thing” without 

consideration or inadequate consideration.
§§ 8–9 Prohibits any person from receiving “gratification” for illegally influencing an Indian  

public servant to do or forbear an official act.
§§ 10 & 12 Prohibits abetting any person to violate the PCA.
§ 19 Government permission required to prosecute a public servant. (Defense personnel 

cannot be tried by ordinary criminal court.)
Pointers on the PCA:
• Facilitation Payments: There are no de-minimis or exceptions under the PCA provided for 

facilitation payments. Speed money (for routine, legal actions) constitutes a bribe (Som Prakash 
v. State of Delhi AIR 1974 SC 989)

• Demand is Essential: The Supreme Court of India reiterated (in early 2016) that in order to 
prove the commission of an offence under § 7, the prosecution would have to prove that the 
public servant had made a demand for the bribe. (Krishan Chander v. State of Delhi, (2016) 3 
SCC 108)
– While this doesn’t signify a change in the interpretation of the PCA, it reiterates that the 

demand element—not borne out by a bare reading of § 7—is critical. 
– This, of course, means that enforcement and successful prosecution of corruption offences 

will continue to be a challenge for enforcement authorities in India. 
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Pending Changes to the PCA Target the Supply-Side of 
Bribery in India
Prevention of Corruption Act (“PCA”), 1988
India’s key anti-corruption law generally prohibits Indian public servants from accepting “any gratification” for 
doing or forbearing an official act, and prohibits Indian public servants from accepting “any valuable thing” without 
consideration or inadequate consideration.  The law also prohibits abetting any person to violate the PCA.
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Prevention of Corruption (Amendment) Bill, 2013 
Parliament is considering a bill that has been pending for several years. If passed by Parliament and enforced well, the 
amendments will have a significant impact on the supply side of bribery in India.  Key amendments include:

• Specific offenses and fines for commercial organizations engaging in bribery in 
India.

• Creates a specific offense for giving or offering a bribe (with certain 
safeguards), whereas the PCA only created liability for aiding and abetting.

• Directors, managers, secretaries, or other officers of the commercial organization 
will be liable for punishment (3-7 years imprisonment) and fines if the offense is 
committed with the consent or connivance of any director, manager, secretary, 
or other officer of the commercial organization.

• Potential liability of parent companies for acts committed by subsidiaries.

The Bill was tabled in the upper house of the Indian Parliament in November 
2016.  It is expected to be enacted into law in 2017 after approval from both 
houses.

Spotlight on Compliance 
Programs 

The proposed amendments 
will provide a defense if a 
company can demonstrate 
that it had in place adequate 
procedures designed to 
prevent the giving of bribes
by persons associated with it.  

The Indian Government is 
expected to prescribe the 
standards for such adequate              
procedures. 
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Indian Anti-Corruption Laws:  The Companies Act

74

Key Provisions

§ 128(1) Requires that every balance sheet or profit and loss statement present “a true 
and fair view” of the company’s affairs.

§ 134(5) Requires directors of listed companies to certify annually that their company 
has implemented internal financial controls and “proper systems to ensure 
compliance with the provisions of all applicable laws and that such systems 
were adequate and operating effectively.” 

§§ 134(8), 447 Significant penalties for fraud and noncompliance, which include fines and 
prison for “officers of the company.”

§ 177(9)-(10) Directs listed companies to establish a “vigil mechanism” for directors and 
employees to report “genuine concerns.” The Act also protects against 
“victimization” of whistleblowers.

§ 245 Allows, for the first time, class action lawsuits against a company.

India’s updated the Companies Act, which came into effect on April 1, 2014, places 
additional obligations on companies and their management.
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Understand Your Disclosure Obligations 
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The disclosure clauses of the Companies Act have caused considerable confusion.  
Understanding your disclosure obligations is critical.
WHO Must Disclose?

• Neither the Companies Act nor the PCA places a specific obligation on companies to report 
confirmed violations to the government.

• However, the Companies Act does impose an obligation on statutory auditors to report to the 
government instances of fraud committed by the employees and officers of a company “within 
such time and in such manner as may be prescribed.”

WHAT Must be Disclosed? 
• The Companies Act defines “fraud” to include “any act, omission, concealment of any fact or 

abuse of position” committed by any person “with intent to deceive, to gain undue advantage 
from, or to injure the interests of, the company or its shareholders . . .”

• Recent guidance published by the Institute of Chartered Accountants in India urges auditors to 
consider reporting instances of bribery and corruption to the government under this clause.

• In December 2015, Parliament notified an amendment to the disclosure provisions of the 
Act. Broadly speaking, for frauds involving INR 10M (~$150,000) or more, auditors must report 
the alleged fraud to the company, which is given 45 days to respond before the report (and 
response) are forwarded to the government. For frauds below INR 10M, the auditors are required 
to notify the company’s board of directors. The board is then required to disclose details of the 
fraud, and the remedial action taken by the company in relation to fraud, in its annual report, 
which is filed with the Registrar of Companies. 
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• Allows the Lokpal to investigate any person (which 
includes companies) involved in aiding violations of the 
PCA, bribe giving or taking, or conspiracy related to any 
violation of the PCA; and

• Lokpal cases are required to be heard by special courts 
established for this purpose; and all trials are required to be 
completed within one year of commencement of each trial.

The law originally  required public servants to declare their 
assets on an annual basis; a 2016 amendment has done 
away with statutory deadlines, allowing the Central 
Government to prescribe the manner and timing of asset 
disclosures.  Many have argued that the amendment dilutes 
the law.  

Indian Anti-Corruption Laws:  2016 Lokpal Update
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India’s historic anti-corruption movement leads to the passage of the Lokpal and Lokayuktas 
Act, 2013.  Among other things, the law: 

• Enables the creation of an independent body (the “Lokpal”) with broad powers to investigate 
corruption complaints against the highest political authorities, including the Prime Minister;

• Mandates the creation of a local anti-corruption investigation agency (“Lokayukta”) by every state 
(which already exists in certain Indian states); 

Problems with Operationalizing the 
Lokpal and Lokayuktas Act, 2013

• The Central Lokpal has not been 
appointed even after 30 months of 
enactment of the law.

• Asset declaration norms for public 
servants in India have been relaxed to 
exclude spouse and dependent children 
of public servants.

Sources: Lokpal and Lokayuktas Act, 2013; Lokpal and Lokayuktas (Amendment) Act, 2016. 
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Indian Anti-Corruption Laws and Regulations

• Criminal Provisions: There have been reports of proposed 
amendments to provisions of the criminal code in India to cover 
graft in the private sector. Existing provisions of the Indian Penal 
Code relating to cheating and breach of trust may be applied to 
prosecuting graft in the private sector. The Lokpal law also 
enhances enforcement capabilities against private entities. The 
proposed amendment to the PCA inserts provisions specifically 
dealing with bribery by commercial organisations.

• Higher Standards for Listed Private Entities: The CEO and the 
CFO of a listed entity are required to certify to the Board of that 
listed entity that “there are, to the best of their knowledge and 
belief, no transactions entered into by the company during the year 
which are fraudulent, illegal or violative of the company’s code of 
conduct” (which includes bribery).

Sources: SEBI (Listing Obligations and Disclosure Requirements) Regulations, 2015; Reserve Bank of India, “ Guidelines on Internal 
Vigilance Setup in Private Sector and Foreign Banks” (May 2011); Deloitte, “ India Fraud Survey (Edition II)” (December 2016).

New legislative and regulatory initiatives highlight India’s shift in focus to the 
private sector

• Higher Standards in Certain Regulated Sectors: Private entities in certain sectors are already 
subject to more stringent standards. For example, the Reserve Bank of India requires that every 
private sector bank and foreign bank operating in India designate a “Chief of Internal Vigilance,” to 
prevent and address issues of corruption.
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Multiplicity of Enforcement Agencies Creates Uncertainty 
for Businesses
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Central Bureau of 
Investigation (“CBI”)

Central Vigilance 
Commission

Serious Fraud 
Investigation Office 

(Companies Act)

Central Lokpal (Yet to 
be Appointed)

State-Level Vigilance 
Commissions and 
Anti-Corruption 

Bureaux

State-Level 
Lokayuktas

Potential Central-Level Consolidation

Parliament is considering an amendment to existing law 
that would require the pooling of resources among the 
Lokpal, the Central Bureau of Investigation, the federal 
police, and other enforcement agencies in an effort to 
reduce duplicity in graft investigations. 

An array of Central- and State-level enforcement agencies increase the risk of dual 
enforcement.  Understanding the agencies under which your organization is regulated is 
key.

http://www.google.com.hk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwiVq63H45LKAhWJHJQKHdzbBYgQjRwIBw&url=http://governmentjobsindia.net/2015/05/vacancies-in-serious-fraud-investigation-office-sfio-may-2015/&psig=AFQjCNEWGt4Tj9TSBrIFwuQb28_03ZXbqA&ust=1452086890505837
http://www.google.com.hk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=&url=http://mnhopkins.blogspot.com/2011_08_01_archive.html&psig=AFQjCNGXgWZ8O4dNYhXcFhasKyQDNoaa8A&ust=1452087384836796
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India Local Enforcement:  By the Numbers

79

Large volume of cases, shortage of personnel, and an overburdened judiciary adversely 
affect the enforcement of anti-corruption laws in India.

Effectiveness of the 
Serious Fraud Investigation Office

Sources:  The Indian Express, “ Since inception, 6 probes by SFIO led to convictions” (May 2015); DNA, “ Serious frauds office investigating 
226 cases”, Aug 2016; Factly, “ 1 out of every 3 Corruption related Case resulted in Acquittal of Government Officials since 2006”; Ministry 
of Personnel, Public Grievances and Pension (August 2016); Central Bureau Of Investigation, Annual Report (2014); Central Vigilance 
Commission, Annual Report (2015). 

- In existence for 13 years; 78 active employees;
- Completed 11 major investigations in the past 3 

years;
- Average of 542 days to conclude each 

investigation; and
- Total fines of approximately USD 190,000

imposed over the last ~4 years.

Otherwise Disposed of
7%

Acquittal/ 
Discharge

32%
Conviction

61%

Trial Disposal of PCA Cases 
(2006-2016)

<=5 yrs
44%

5-10 yrs
31%

10-20 yrs
22%

> 20 yrs
3%

Pendency of Corruption Cases 
Under Trial (End 2015)

<=5 yrs 5-10 yrs 10-20 yrs > 20 yrs
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Enforcement Trend:  FCPA Actions Lead to Domestic 
Cooperation and Enforcement
Louis Berger (2015)
Louis Berger entered into a deferred prosecution agreement and payed a criminal 
fine of $17.1 million to settle charges stemming from alleged violations of the 
FCPA’s anti-bribery provisions in connection with alleged bribes paid to win public 
works contracts in India, among other countries.  In 2016, police in Goa 
commenced enforcement actions against the public officials and former 
executives of Louis Berger.

AB InBev (2016)
Anheuser-Busch InBev (“AB InBev”) agreed to pay $6 million to settle charges 
that it made improper payments via third-party sales promoters (employed by AB 
InBev’s wholly-owned Indian subsidiary) to Indian government officials to obtain 
beer orders and increase brewery hours. This investigation involved cooperation 
between the SEC and the Securities and Exchange Board of India.
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Sources:  WSJ, “ Louis Berger Executives Sentenced over Bribery” (July 2016); SEC, “ SEC Charges Anheuser-Busch InBev With Violating 
FCPA and Whistleblower Protection Laws” (September 2016); Mondelēz, 10-K Filing (February 2016); CVC Probes Rs 580 cr alleged 
excise duty evasion by Cadbury, Indian Express (Feb. 23, 2016).
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Enforcement Trend:  2017’s First FCPA Enforcement 
Action Illustrates Third Party Risks
Mondelēz International (2017)
• Mondelēz International (“Mondelēz”) acquired Cadbury in 2010, including Cadbury’s Indian 

subsidiary (“Cadbury India”).  In 2008 Cadbury India decided to increase its production 
capacity at one of its facilities.  According to the SEC, Cadbury India retained an agent to assist 
with the licenses, including liaising with government officials, required for the expansion.  
Cadbury India allegedly paid the agent $90,666 for services in connection to the licenses, even 
though the exact nature of the services was unclear.  The company eventually obtained some of 
the approvals through the agent.  

• In ordering Mondelēz to pay a $13 million penalty, the SEC alleged the following:

– Cadbury India did not perform adequate due diligence on the agent;

– Cadbury India’s books and records did not accurately and fairly reflect the nature of the 
Agent’s services;

– Cadbury’s lack of internal controls at its Indian subsidiary “created the risk that funds 
paid [to the agent] could be used for improper purposes;

– The agent’s invoices did not contain sufficient detail, nor were they adequately supported 
by documentation; and

– Even though Mondelēz conducted “substantial, risk-based, post-acquisition compliance-
related due diligence,” conducted an internal investigation with respect to the agent, 
terminated the relationship with the agent, and cooperated with the SEC’s investigation, 
the SEC still held the company responsible for Cadbury’s alleged violations.    
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India Corruption Trends: The Curious Case of Ramesh 
Gelli (2016)
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Most offences under the PCA only apply to public servants, aimed at dealing with the demand side of corruption in 
India. The general understanding and interpretation of the term “public servant” under the PCA (though broadly 
defined), was that it referred to employees of the different branches of the state (executive, legislature, judiciary) or 
employees of public sector undertakings.
In Central Bureau of Investigation v. Ramesh Gelli and others (“Gelli”), the directors and founder shareholders of 
Global Trust Bank (“GTB”) (a private bank in India until 2004), were accused of sanctioning credit lines to certain 
companies in a fraudulent manner. The directors (among others) were accused of causing GTB and its public 
depositors to incur wrongful losses for the benefit of private borrowers. The CBI sought to prosecute the officers of 
GTB under the PCA by arguing that officers of private banks in India are “public servants.”

Sources: Criminal Appeal Nos. 1077-1081 of 2013 and Writ Petition (Crl.) no. 167 of 2015.

• Blurring the Public-Private Divide: In Gelli, a lower court in Mumbai concluded that the directors of GTB 
were not “public servants” under the PCA. This decision was affirmed by the Bombay High Court. However, on 
appeal, the Supreme Court of India determined that officers of private banks in India are “public servants” for the 
purposes of the PCA and thereby enabled the CBI to prosecute officers of GTB. The judgment therefore blurs the 
long-standing distinction under the PCA between public and private officials.

• Heightened Compliance Standards: In Gelli, the Supreme Court effectively determined that the management of 
public funds (even by a private bank) is a public duty. Therefore, private companies handling public funds, such 
as banking and insurance are likely to be subject to increased scrutiny in the future. Consequently, private 
companies in these sectors should review their compliance frameworks to deal with the increased risks involved.  

• PCA Enforcement in the Banking Sector: Recent measures announced by the Indian Government to tackle 
“black money” in India has brought the alleged wrongful actions of a number of bank officers under the scanner. 
The Gelli judgment enables the CBI to prosecute both private and public bank officials involved in any 
fraudulent transactions and we can expect such prosecutions in 2017.
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Global Trends and Risk Mitigation Strategies
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Trend:  Focus on Compliance Programs in Enforcement Actions 
and New Laws
Enforcement authorities and lawmakers across the globe increasingly require companies
to implement effective compliance programs and internalcontrols.
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Examples of Increased Scrutiny by 
Lawmakers:

India: The Companies Act and the proposed PCA 
amendments both require companies to implement 
robust internal controls designed to detect improper 
conduct.

Russia: The Russian Federal Anti-Corruption Law 
No. 273 requires domestic and foreign companies 
operating in Russia to implement extensive 
compliance programs; it also describes areas where 
companies should focus on (e.g., due diligence and 
corruption risk assessments of business partners).

Brazil: The country’s Clean Company Act gives 
credit to companies that self-report violations and 
have strong compliance programs.

Examples of Increased Scrutiny by 
Enforcement Authorities:

General Cable:  The DOJ noted that General Cable 
had compliance policies and employee certifications, 
but employees were not adequately trained to 
understand these policies.  Furthermore, the DOJ 
noted that the company failed to investigate potential 
compliance issues and did not conduct due diligence 
on high-risk third parties. 

Och-Ziff: Under the deferred prosecution agreement 
with the DOJ and cease-and-desist order with the SEC, 
Och-Ziff agreed to implement a number of remedial 
measures, many of which were changes it had already 
implemented throughout the course of the 
investigation.  These included enhancements to the 
company’s internal accounting controls and policies, 
the separation of its Chief Compliance Officer from 
other positions, and a three-year monitorship.
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Mitigation:  Establishing an Effective Compliance Program
The greatest bulwark against corruption risk is an effective compliance program.  Such 
programs are increasingly necessary in an age where U.S. and local enforcement agencies are 
increasingly scrutinizing internal controls when making enforcement decisions.  
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• Tailored to Risks Faced by the Company
• Clear Compliance Policies
• Targeted Compliance Training
• Culture of Compliance – Tone and Messaging
• Third-Party Due Diligence
• Confidential Reporting of Misconduct

Source:  DOJ & SEC, A Resource Guide to the U.S. Foreign Corrupt Practices Act, 56-57 (2013).

Och-Ziff: DOJ and SEC Enforcement Actions 
Totaling Over $400 Million  

The SEC found that Och-Ziff did not have adequate 
internal controls to prevent or detect bribery by its 

employees or agents. “Senior executives cannot turn 
a blind eye to the acts of employees or agents when 
they become aware of suspicious transactions with 

high-risk partners in foreign countries.”  
- Andrew J. Ceresny, Director of the SEC Enforcement 

Division, SEC Press Release (Sept. 29, 2016)

Morgan Stanley:  No Fines or Penalties
“After considering all the available facts and 

circumstances, including that Morgan Stanley 
constructed and maintained a system of internal 
controls, which provided reasonable assurances 
that its employees were not bribing government 
officials, the Department of Justice declined to 
bring any enforcement action against Morgan 

Stanley related to Peterson’s conduct.” 
-DOJ Press Release (Apr. 25, 2012)

• Evolves with the Business and Market Risks
• Stern Consequences For Violations
• Sufficient Compliance Resources
• Independence of Compliance Function
• Financial Controls and Monitoring

“Basic elements” the DOJ and the SEC consider when evaluating compliance programs:
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Trend:  Regulators Continue to Ramp Up Individual Enforcement
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“There is definitely a trend in prosecuting individuals, and I expect that to 
continue.” –Leslie Caldwell, Assistant Attorney, DOJ Criminal Division

Moisés Abraham Millán Escobarand Other PDVSADefendants
The DOJ charged Moisés Abraham Millán Escobar, a former employee of a third party engaged by Texas-based oil 
services company, Tradequip Services & Marine, Inc., with one count of conspiring to violate the anti-bribery 
provisions, for allegedly assisting an official of Venezuela’s state-owned oil company, Petróleos de Venezuela, S.A. 
(“PDVSA”), with opening a bank account in Panama in order to receive bribe payments outside of Venezuela.  Six 
individuals, including Millán, have pleaded guilty in connection with PDVSA.  While sentencing for all has been 
continued until July 2017, the government has imposed monetary judgments as to five of the six defendants.  

Four Aircraft Maintenance Executives and Two Mexican Officials
The DOJ charged four aircraft maintenance executives with paying more than $2 million in bribes to Mexican 
aviation officials to obtain aviation maintenance, repair, and overhaul contracts.  The four executives have pleaded 
guilty to FCPA violations and two former Mexican state government officials have pleaded guilty to conspiracy to 
commit money laundering.  

Lars Frost (Analogic)
The SEC charged the CFO of Analogic’s BK Medical subsidiary, Danish citizen Lars Frost, with causing violations 
of the FCPA’s accounting provisions and knowingly circumventing the company’s internal controls and falsifying 
its books and records.  The SEC alleged that Frost personally approved approximately 150 questionable payments 
to unknown third parties, applied his initials to invoices describing services never performed, and failed to note 
questionable transactions in his quarterly SOX sub-certifications. Frost agreed to pay an amount of $20,000 to settle 
the charges. 
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Mitigation:  Understand the Strategy Behind Enforcement Against 
Individuals
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“Corporations can only commit crimes through flesh-and-blood-people.  It’s only fair that the 
people who are responsible for committing those crimes be held accountable.”

–Sally Q. Yates, Deputy Attorney General

The memo outlines six principles that should guide prosecutors:

1) To be eligible for any cooperation credit, corporations must provide all relevant facts about the individuals
involved in corporate misconduct.

2) Both criminal and civil corporate investigations should focus on individuals from the inception of the
investigation.

3) Criminal and civil attorneys handling corporate investigations should be in routine communication with
one another.

4) In general, corporate resolutions will not provide protection from liability for any individuals.

5) Corporate cases should not be concluded without a clear plan to resolve related individual cases before the
statute of limitations expires.

6) Civil attorneys should focus on individuals based on considerations beyond that individual’s ability to pay.

The Yates Memorandum (Sept. 9, 2015)
A memorandum titled “Individual Accountability for Corporate Wrongdoing” issued by Deputy
Attorney General Sally Yates outlines the DOJ’s strategy in criminal actions against individuals in a
corporate setting. Over a year after the Yates Memo, the number of individual enforcement actions in
the FCPA space remains relatively consistent with actions brought in previous years.
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Trend:  Increasing Cross-Border Cooperation and 
Multinational Involvement
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As countries increasingly share information, companies must be aware of the risks of 
concurrent investigations in the U.S. and other jurisdictions.

Odebrecht S.A. and Braskem S.A.
Largest ever foreign bribery settlement, with authorities in Brazil, Switzerland, and the 
United States imposing combined penalties of at least $3.5 billion.  The DOJ emphasized 
the importance of its close relationships with its counterparts abroad, noting that “[t]hese 
resolutions are the result of an extraordinary multinational effort.” 

Embraer
$205 million resolution involving the DOJ, the SEC, and the Brazilian Federal Public 
Prosecutor’s Office in connection with alleged improper payments made through its 
subsidiary in the United States to officials in the Dominican Republic, Saudi Arabia, 
and Mozambique.
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Mitigation:  Take Practical Steps to Account for 
Multinational Enforcement

• Hire and designate compliance employees in local markets.
• Tailor compliance policies and investigation protocols to

local realities and regulations.
• Remember local data privacy and state secrets laws.
• Never assume compliance issues are limited to a single

market.
• Ensure local operations are prepared for local government

inspections, audits, and raids. Conduct “dawn raid” training
and have local guidelines in place.

• Be sure your legal teams are up-to-speed on local laws
regarding disclosure of compliance issues to local regulators
or statutory auditors.
– Relevant personnel should have a keen sense of the

risks and potential benefits of disclosure.
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Trend:  Dodd-Frank Act Compounds FCPA Risks
Increasing whistleblower activity will likely lead to more FCPA-related investigations and 
heftier fines.  
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Dodd-Frank Goes GlobalLegislation:
According to the whistleblower provisions of the Dodd-Frank Act (15 U.S.C. 
§78u-6), the SEC will make a financial award (pay a bounty) to whistleblowers 
who (1) voluntarily (2) provide original information (3) to the Commission (4) 
that leads to (5) a “successful enforcement [action].”  The provisions also 
provide protections from retaliationagainst whistleblowers, although courts have 
declared that the anti-retaliation provisions do not apply to foreign whistleblowers 
in some situations. 
Statistics: 
• Of the 4,218 tips received by the SEC Office of the Whistleblower in FY 

2016, 238 pertained to FCPA allegations (up from 186 in FY 2015).
• Whistleblower tips have increased 40%  since FY 2012.
• In 2016, the government paid $57 million in awards—higher than all award 

amounts issued in previous years combined. 
• The ten highest awards issued by the SEC each totaled more than $1 million, 

with the largest exceeding $30 million

In FY 2016, the SEC Office of 
the Whistleblower received tips 
from 67 non-U.S. countries:

• U.K.:  63 complaints

• Canada:  68 complaints

• China:  35 complaints

• India:  20 complaints

• Australia:  53 complaints

• Brazil:  7 complaints

• Mexico:  29 complaints

Sources:  SEC, 2016 Annual Report to Congress on the Dodd-Frank Whistleblower Program (2016); Remarks at 31st International Conference on the 
Foreign Corruption Practices act (Nov. 19, 2014).

The [whistleblower] program creates a powerful inducement 
for those aware of wrongdoing to break their silence and it 
has been very successful, even transformative, in its impact.

- Andrew Ceresney, SEC Director of Enforcement 

• Eight of the award recipients were foreign 
nationals at the time of their tips.
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Mitigation:  Implement an Effective Whistleblower Response Protocol
Before reports are made, companies should ensure that they have a system in place to 
respond to whistleblowers and investigate allegations.
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BEST PRACTICES

• Review compliance & HR policies and procedures to ensure internal reporting is easy, accessible, and perceived 
as a corporate priority.  Implement a comprehensive and organized system to catalogue and track complaints. 

• Ensure that there are robust, comprehensive investigative protocols pursuant to which investigations are handled 
by appropriate personnel.

• Make clear that all employees, including foreign employees, who report will be treated with respect.  Adopt a strict 
“no-retaliation policy” and communicate the results of investigations to whistleblowers to the extent possible. 

• The SEC has chosen 120 days as a key milestone for investigations: the Commission will not consider 
information for award-eligibility unless the reporter waited at least 120 days after making an internal report.  
Internal investigations that place a company in a position to make a disclosure decision within 120 days should be 
deemed presumptively reasonable.

• Consider retaining counsel.  Non-lawyer personnel conducting internal investigations (e.g., compliance or internal 
audit personnel or external investigators) are permitted to claim awards for information gleaned from 
investigations in certain circumstances.

• Go beyond Dodd-Frank:  In recent years, key markets 
such as India, China, and Canada have implemented or 
considered implementing new whistleblower protection 
laws. 

The SEC has made clear that the fact that a 
whistleblower is a foreign national does not prevent an 
award.   Indeed, the largest whistleblower award to date 
($30 million) went to a foreign whistleblower who 
provided the SEC with key, original information about 
an ongoing fraud.
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Trend:  Continued Emphasis on Self-Disclosure and 
Cooperation in 2016 FCPA Enforcement Actions
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Akamai Technologies, Inc. and Nortek, Inc.
• After unrelated investigations into bribes paid to Chinese officials by foreign subsidiaries, the DOJ

declined to prosecute Akami and Nortek and the SEC gave both companies NPAs. Both agencies
cited the companies’ prompt, voluntary self-disclosure and cooperation with the investigation as
the reason for the declinations and NPAs.

Analogic Corp.
• Analogic’s subsidiary, BK Medical, entered into an NPA in which it received full credit for its

voluntary disclosure and extensive remedial measures but received only partial cooperation credit
because, following its initial disclosure, it failed to disclose all relevant facts during its internal
investigation, including the identities of a number of state-owned entity end-users. As a result, it
received a 30% reduction off the Sentencing Guidelines range.

2016 enforcement actions highlight the effect disclosure and cooperation can have on 
prosecutorial decisions 

“[T]here are significant 
dollars-and-cents savings 
for companies that self-
disclose.”
–Kara Brockmeyer, SEC FCPA 
Unit Chief (March 2015)

Sources: DOJ Press Release, VimpelCom Limited and Unitel LLC Enter into Global Foreign Bribery Resolution of More Than $795 Million; United States 
Seeks $850 Million Forfeiture in Corrupt Proceeds of Bribery Scheme (Feb. 18, 2016);  DOJ Press Release, Och-Ziff Capital Management Admits to Role in 
Africa Bribery Conspiracies and Agrees to Pay $213 Million Criminal Fine (Sept. 29, 2016).

VimpelCom
• VimpelCom’s criminal penalty was reduced 45% below the

applicable Sentencing Guidelines fine range for VimpelCom’s
“prompt acknowledgement of wrongdoing after being informed of
the department’s investigation, for their willingness to promptly
resolve their criminal liability on an expedited basis and for their
extensive cooperation with the department’s investigation.”
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In April 2016, the DOJ’s Fraud Section announced a one-year pilot program to provide 
cooperating companies the opportunity to receive a substantial reduction in fines 
imposed by the Fraud’s Section FCPA Unit
• To qualify for mitigation credit a company must: 

1. Voluntarily self-disclose its FCPA-related 
misconduct before the “imminent threat of 
disclosure or government investigation”;

2. Fully cooperate with the Fraud Section’s 
investigation; and 

3. Where appropriate, remediate flaws in its internal 
controls and compliance program.  

• Under the pilot program, if a company meets each of
the three requirements, the Fraud Section may accord
up to 50% off the lower end of the fine range
prescribed under the U.S. Sentencing Guidelines.

• Full remediation would generally mean the Fraud
Section would not require appointment of a monitor.

• If all three requirements are met, the Fraud Section will
also consider declining prosecution altogether.

–Leslie Caldwell, Assistant 
Attorney General (Nov. 3, 2016)

The FCPA Pilot Program 
became effective on April 5, 
2016.  

It applies to organizations that 
self-disclose or cooperate 
during the pilot program. 

“The guidance provided by 
the pilot program is designed 
to enable companies to make 
more rational decisions when 
they learn of foreign corrupt 
activity by their agents and 
employees.” 
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Developing a comprehensive strategy before problems arise can reduce the risk of hasty 
decisions and help companies take full advantage of disclosure benefits where 
appropriate. 
Disclosure should not be automatic. Key considerations when contemplating disclosure include:

Potential Benefits of Disclosure:
• Shorter Investigations: The length of investigations (initiation to resolution) has been, on average,

shorter when accompanied by a voluntary disclosure.
• Leniency in Charging Decisions: Self-disclosure can lead to potential leniency in charging

decisions, including a lower rate of mandatory guilty pleas, a higher likelihood of criminal NPAs,
and a higher likelihood of SEC-only resolutions, particularly in light of the new FCPA Pilot
Program.

• Whether the conduct is systemic or isolated
• U.S. contacts; strength of jurisdictional 

arguments
• Amount/frequency of improper conduct
• Clarity of violation; strength of evidence
• Whether the conduct is systemic or isolated
• U.S. contacts; strength of jurisdictional 

arguments
• Amount/frequency of improper conduct

“Let me reiterate: there is no requirement that a company 
self-disclose, fully cooperate or remediate FCPA offenses . 
. . But when it comes to serious, readily-provable offenses, 
companies seeking leniency on the basis that they took 
steps to mitigate the offense after it was discovered are on 
notice of what the Criminal Division looks for when we 
consider these mitigating factors.”

-Assistant Attorney General Leslie R. Caldwell (Nov. 15, 2015)
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Trend:  Third Parties Remain the Single Greatest Area of 
Corruption Risk 
Issues involving third parties have been at the core of recent enforcement actions 
conducted by the SEC, the DOJ, and local enforcement agencies.  High-risk third 
parties may include:  

China:  Consultants, Design Institutes, PR/Marketing Firms, Event Organizers, Travel Agents, or 
Distributors

India:  Sales Agents, Distributors, Tendering/Procurement Agents, Government Liaison Agents, 
Logistics Providers, Joint Venture Partners, or Fictitious Vendors

Russia/CIS:  Distributors, State-Owned 
Customers, Fictitious Service Providers, 
Vendors, or Private Customers 

Latin America:  Sales and Marketing 
Agents, Customs Brokers, Lobbyists, or 
Tendering Agents

Africa:  Joint Venture Partners and 
Consultants

Nordion Uses Agent to Seek Medical Treatment Approval

According to the SEC, global health science company Nordion (Canada) allegedly 
violated the FCPA’s books-and-records and internal controls provisions in 
connection with payments to a third-party agent to obtain Russian government 
approval for a medical treatment.  

In particular, the SEC alleged that upon the recommendation of engineer Mikhail 
Gourevitch, Nordion engaged Gourevitch’s childhood friend and one of the friend’s 
companies to help it obtain government approval for, register, license, and distribute 
a liver cancer treatment.  Gourevitch and the agent allegedly schemed to use a 
portion of the agent’s fees to bribe Russian officials to approve the treatment, as 
well as to pay kickbacks to Gourevitch. 

As part of its settlement, the SEC acknowledged Nordion’s “extensive remedial 
measures,” which included hiring a new corporate compliance director and 
enhancing its policies and procedures for hiring third parties.  
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Mitigation:  Carefully Monitor High-Risk Third Parties 

Best Practices
• Identify the specific functions that are prone to corruption and handled by third parties.
• Involve legal and compliance in contract negotiations/drafting to ensure that services are 

specifically and accurately described and allow for an efficient control (e.g., finance) to assess 
whether the services have actually been rendered and whether prices are reasonable in light of 
those services and are in line with market rates.

• Include audit rights with a trigger in third-party agreements to allow for audits when indicated.
• Conduct specific training for employees working with third parties and with end customers.
• Use a risk-based approach to periodically select third parties for an audit review.
• Ensure that rebates, credit notes, and other payments provided to the third party are made to the 

contracting entity, including identifying any offshore arrangements.
• Understand interaction between sales force in emerging markets, involved third parties (e.g., 

distributors, agents) and end-customers, and conduct function-specific compliance training 
with these employees.

• Understand whether margins of intermediaries are passed on to end-customers by reviewing 
publically available tender materials or conducting audit reviews.

Third parties are often an inevitable part of doing business in an emerging market.  
Pre-engagement screening, as well as close monitoring, can help offset the decreased 
transparency and control that comes with agents and intermediaries.
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Upcoming Gibson Dunn Webcasts

• January 18, 2017, 12:30 pm – 2:15 pm EST 
– Navigating the Minefield of Dodd-Frank’s Whistleblower Provisions 

and the FCPA (2016 Update)
– Panelists: Patrick Stokes, Sean X. McKessy, F. Joseph Warin, John W.F. 

Chesley, Erika A. Kelton, Jim Barratt
– Click Here to Register

• January 25, 2017, 12:00 pm – 2:30 pm EST
– Challenges in Compliance and Corporate Governance 
– Panelists:  Stuart Delery, Stephanie Brooker, Patrick Stokes, Adam M. 

Smith, Lori Zyskowski, Sarah E. Fortt, F. Joseph Warin
– Click Here to Register
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http://www.securitiesdocket.com/2016/12/22/jan-18-webcast-navigating-the-minefield-of-dodd-franks-whistleblower-provisions-and-the-fcpa-2016-update/
https://gibsondunnevents.webex.com/mw3100/mywebex/default.do?nomenu=true&siteurl=gibsondunnevents&service=6&rnd=0.3558693255873622&main_url=https://gibsondunnevents.webex.com/ec3100/eventcenter/event/eventAction.do?theAction%3Ddetail%26%26%26EMK%3D4832534b0000000231d2358b90e239ec7db075a2122d082227280478e495b5ca4112fd097099bcc4%26siteurl%3Dgibsondunnevents%26confViewID%3D1758215043%26encryptTicket%3DSDJTSwAAAAKjDMGLRQkLmrhqsJOQcYyag5aCOCA4c2HVZlv4p77qyA2%26
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Appendix:
THE FCPA
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• Anti-Bribery Provisions:  The FCPA prohibits corruptly giving, promising, or 
offering anything of value to a foreign government official, political party, or party 
official with the intent to influence that official in his or her official capacity or to 
secure an improper advantage in order to obtain or retain business.

• Accounting Provisions:  The FCPA also requires issuers to maintain accurate 
“books and records” and reasonably effective internal controls.

The FCPA was enacted in 1977 in the wake of reports 
that numerous U.S. businesses were making large 
payments to foreign officials to secure business.
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• Issuers: Any company whose securities (including American Depository Receipts and 
registered debt) are registered in the United States or that is required to file periodic reports 
with the SEC.  
• The FCPA also applies to stockholders, officers, directors, employees, and agents acting 

on behalf of the issuer.
• Issuers must adhere to both the FCPA’s Anti-Bribery and Accounting Provisions.

• Domestic Concerns: Any individual who is a U.S. citizen, national, or resident of the 
United States (not just U.S. citizens), or any business organization that has its principal 
place of business in the United States or which is organized in the United States.
• The FCPA also applies to stockholders, officers, directors, employees, and agents acting 

on behalf of the domestic concern.
• Domestic Concerns must adhere to the FCPA’s Anti-Bribery Provisions.

• Other Persons: Anyone who takes any act in furtherance of a corrupt payment while within 
the territory of the United States.
• “Other Persons” must adhere to the FCPA’s Anti-Bribery Provisions.
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Definition of “Foreign Official”

• Any officer or employee (including 
low-level personnel) of a foreign 
government department or agency;

• Personnel of an “instrumentality” 
of a foreign government, which has 
been construed to include 
employees of government-owned 
or government-controlled 
businesses and enterprises;

• Personnel of public international 
organizations, such as the United 
Nations, World Bank or other 
international financial institutions, 
the Red Cross, and others;

• Political party officials and 
candidates; and

• Members of royal families.

The FCPA prohibits corrupt payments to “foreign officials,” which is
defined expansively to include:

103*752 F.3d 912 (11th Cir. 2014); see also U.S. v. Duperval, 777 F.3d 1324 (11th Cir. 2015). 

Eleventh Circuit Adopts Broad Definition
of “Instrumentality”

In U.S. v. Esquenazi,* the 11th Circuit defined an “instrumentality” 
as an entity that 1) is controlled by the foreign government and 2) 
performs a function the government treats as its own.  

According to the court, characteristics of a “controlled” entity may 
include:
• Government’s formal designation; 
• Government ownership stake;
• Government’s ability to hire and fire the entity’s principals;
• Extent to which the entity’s profits go to the government; and
• Extent to which  government funds the entity.

Characteristics of an entity that performs a government function may 
include: 
• Whether the entity has a monopoly over the function;
• Whether the entity receives government subsidies;
• Whether the entity provides services to the public at large; and
• Whether the public and the government perceive the entity to be 

performing a public function. 
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• The FCPA prohibits not only actual payments, but also any offer, promise, or 
authorization of the provision of anything of value.  

— No payment needs to be made nor benefit bestowed for liability to attach.
— An offer to make a prohibited payment or gift, even if rejected, is a violation of 

the FCPA.

• The FCPA also prohibits indirect corrupt payments.
— The FCPA imposes liability if a U.S. company authorizes a payment to a third 

party while “knowing” that the third party will make a corrupt payment.
— Third parties include local agents, consultants, attorneys, subsidiaries, etc.  

• Political or charitable contributions can violate the FCPA.  
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• There is no “de minimis” exception.

• It is not limited to tangible items of 
economic value.

• It can include anything a recipient 
would find interesting or useful, 
including: 

• Gifts
• Sporting Event Tickets
• Entertainment
• Food and Wine
• Meals
• Internships
• Professional Training

• Trips
• Loans
• Employment
• Consulting Fees
• Mobile phones and electronic devices
• Education
• Political or Charitable Contributions

“As part of an effective compliance 
program, a company should have 
clear and easily accessible guidelines 
and processes in place for gift-giving 
by the company’s directors, officers, 
employees, and agents.” 
-A Resource Guide to the U.S. Foreign Corrupt Practices Act (p.16).
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