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Introduction



• OECD Working Group on Bribery criticism
• Limited foreign bribery investigations/convictions by French authorities/courts
 No final successful conviction of a French company for foreign bribery
 Few successful convictions of French executives for foreign bribery
 Until 2016, French companies had more top 10 FCPA corporate

resolutions than any other country
 Multiple imminent Alstom prosecutions planned for this year in the UK
 Ongoing investigations of other French companies by US, European, and

other foreign authorities
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“Sapin II”: Context
Perception of weak French anti-corruption 

enforcement
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“Sapin II”: Signal to the International 
Community

• Sapin II brings broad changes to French anti-corruption laws and enforcement
authorities
Most aspects of the law are intended to transform French enforcement and

bring French companies into the modern era of compliance
Some other changes are more modest and technical, designed to fix gaps

in prior French anti-corruption legislation

• Sapin II enacted in December 2016
 Statutory fixes went into effect immediately
 New French Anticorruption Agency (“AFA”) came into effect in March

2017. Application decrees regarding new DPA procedure and
whistleblowing requirements expected in April 2017

 Compliance program obligations effective on June 1, 2017
*: Some other provisions not related to corruption or compliance apply after December 10, 2017
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“Sapin II”: Goals

Signal to the internal community that French law and 
courts will address corruption

French authorities play a more prominent role in 
monitoring and enforcing anti-corruption laws against 

French companies and executives, instead of foreign 
authorities



“Sapin II”: Key Elements

1. Expands the extraterritorial scope of French law to cover overseas conduct
previously beyond the reach of French prosecutors

2. Mandates new mandatory compliance program for large French companies
(and their foreign subsidiaries)

3. Mandates enhanced protection for whistleblowers

4. Sets up a new, stronger French anti-corruption agency with expanded
authority

5. Creates a deferred prosecution procedure akin to the US and the UK, but set
in a different institutional framework and enforcement culture
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• Like most countries, France has long had a broad set of laws that address
domestic corruption

• In 2000, France passed legislation to extend anti-corruption enforcement to
bribery of EU officials in business transactions; extended in 2007 to all foreign
officials

• But
 French law applied only where an aspect of the offence took place in France
 If no aspect of the offence took place in France, it applied to French companies or individuals

only and provided that the offence was illegal in the country where the offence took part and
there was an official denunciation by a foreign local authority

 Certain aspects of foreign corruption (trading in influence of foreign officials) were not
covered

 Ambiguities in scope and application of the law seen as contributing to weaker enforcement
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Background of French anti-corruption laws 
pre-Sapin II
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• Anti-corruption agency: Service Central de Prévention de la Corruption (SCPC)
 Agency within the French Ministry of Justice created in 1993
 No investigative or prosecutorial powers: can make recommendations about anti-corruption

policies
 Reviews documents destined for foreign regulators to ensure compliance with French blocking

statute (i.e., no transmission of business secrets)
 Issued detailed non-binding compliance guidelines in 2015 for French companies

• Public Prosecutors, with the assistance of investigative magistrates and police,
initiate, investigate and prosecute foreign bribery cases

• National Financial Prosecutor specialized in financial offences since 2013
 Prosecutes and investigates highly complex and international bribery cases
 Informed by public prosecutors of all bribery cases

Background of French anti-corruption 
system pre-Sapin II
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 Corruption of public foreign agent
 Private corruption

French judicial organization

Public Prosecutor National Financial 
Prosecutor*

Prosecutor of 
Interregional

Specialized Jurisdiction

 Corruption of French public officials
 Trading in influence

Prosecution

Special Investigation Police Units (OCLCIFF / BNLCF)

Courts

Seizures

Court of First Instance Interregional Court

Asset Recovery Office (AGRASC / PIAC)

*: National Financial Prosecutor competent if highly complex and international cases 

Investigating judge (juge d’instruction)
Investigations

Approved NGOs, French Anticorruption Agency, Partie civile (victim, foreign government)
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Background to French Criminal 
Investigations and Prosecutions

• Still Effectively No Plea Bargaining in France

Cannot plead to a lesser offence than what the French prosecutors charge

 2004: Limited plea bargaining (composition pénale) implemented for
offences punishable by up for 5 years of incarceration; theoretically
applicable to corruption cases against individuals or companies, but has
never been applied in practice for corruption [41-2 CPP]

 2012: Ministry of Justice guidance states plea bargaining (comparution
sur reconnaissance préalable de culpabilité) should only be used for
simple corruption matters not involving complex facts [495-7 CPP]

CPP: French Criminal Procedure Code (Code de procedure pénale)
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Background to French Criminal 
Investigations and Prosecutions

• Differences from US/UK enforcement:

 Internal investigations rarely conducted in France outside the financial
sector

Accordingly, French investigators and prosecutors do not rely on, or build
cases on the basis of internal investigations

French defence counsel do not consider it their role to share investigative
work with French authorities

Self-reporting currently a less significant feature of enforcement culture
Criminal investigation led by examining magistrate. Civil claimants can

join criminal proceedings as partie civile
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Extraterritorial Reach



15

New Extraterritorial Reach
Extension of coverage to acts of corruption and trading in 

influence committed abroad, even by non-French companies

Scope of French 
Criminal Law

Application of French 
Criminal Law

Jurisdiction of French 
Criminal Courts

Extension

Or will kick-start French anti-corruption enforcement?

Only modest and technical changes designed to fix gaps?
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New Extraterritorial Reach
Significant Extension of Coverage to Exclusively Foreign Situations

• French authorities can now bring corruption charges against [435-
6-2 and 435-11-2 CP]
 French nationals and companies, even for bribery conduct entirely

outside France, or
 Foreign companies that “carry on their business or a part of their business in

France,” regardless of nationality, even for bribery conduct entirely outside
France, or

 Foreign individuals that primarily reside in France, regardless of nationality,
even for bribery conduct entirely outside France

Convergence with US/UK approach: “play by our rules”

Moves beyond traditional nationality jurisdiction
(extraterritorial reach limited to crimes involving nationals)

CP: French Criminal Code (Code pénal)
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New Extraterritorial Reach
Expansion of the Jurisdiction of French Courts

• Jurisdiction of French criminal courts is facilitated with respect to
international (active or passive) corruption and trading in influence
of public officials and courts [435-6-2 and 435-11-2 CP]
 The relevant conduct does not have to be illegal in the country of commission

 Liability for accomplices (aiding and abetting) still requires either (1) illegality of
conduct in country where acts committed if abroad, or (2) acts committed in
France

 “Authorized by local law” unlikely to be potential defence
 Initiation by a French public prosecutor no longer required. Right of initiative:

 Approved anti-corruption NGOs [2-23 CPP] (since 2013) (currently approved
NGOs: Anticor, Sherpa and Transparency International)

 Prejudiced foreign governments or competitors (as partie civile)
 No requirement of a prior claim by a “victim,” or an official denunciation by a foreign

local authority
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New Extraterritorial Reach
Extension of Coverage to Trading in Influence Concerning  

Foreign Officials

• “Trading in influence” aims at sanctioning intermediaries (i.e., those that are in
relation with the public official)

• Prior to Sapin II, liability for “trading in influence” was limited to intermediaries
in contact with officials of international organizations (not of foreign states)

• Sapin II extends the scope of liability for “trading in influence” where the
intermediary is in contact with foreign public officials
 Passive “trading in influence”: committed by a person who solicits/seeks gifts in return

for exercising influence over a foreign public official [435-2 CP] (passive corruption of
foreign public official was an offence before Sapin II)

 Active “trading in influence”: committed by a person who proposes gifts to a third
person in order for such person to exercise its influence over a foreign public official
[435-4 CP] (active corruption of foreign public official was an offence before Sapin II)
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Comparison to FCPA/UKBA

Sapin II FCPA UKBA

Applies to French 
companies/individuals
regardless of where bribery 
occurred

Applies to US 
companies/individuals 
anywhere in the world

Applies to UK 
nationals/residents (natural and 
legal persons) for main bribery 
offences

Applies to 
companies/individuals which 
carries on its business or a part 
of its business in France 
regardless of where bribery 
occurred

Applies to any person or 
company that takes an act 
while physically in the territory 
of the US, even if the rest of 
the scheme is wholly outside 
the US

Corporate offence of “failing to 
prevent bribery” applies to 
companies “carrying on 
business or part of a business” 
in the UK

Applies to 
companies/individuals if part of 
offence took place in France

Applies to “issuers” anywhere 
in the world if there is a single 
wire or act in the US

Applies to natural and legal 
persons if part of offence took 
place in any part of the UK
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Compliance Program
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Key Comparative Features
Sapin II US law UK law

Law sets out general requirements No compliance requirement in the law; 
however, DOJ/SEC guidance describes 
general expectations

No general law or agency that requires a 
company to have an effective compliance 
program; only becomes an issue if subject 
to an investigation for a violation of law, 
such as FCPA

UKBA does not set out mandatory 
compliance requirements

Ministry of Justice has published detailed 
guidance on what constitutes “adequate 
procedures”, and recent DPA judgments 
have expanded on this 

No compliance defence but compliance 
program should be a mitigating factor

No compliance defence; however, good 
compliance program is a mitigating factor 
(and hence one of the reasons companies 
focus on it)

UKBA affords companies a defence to a 
charge of “failing to prevent bribery” if they 
have in place “adequate procedures” to 
prevent bribery

Effective compliance program may serve as 
a mitigating factor to reduce sentence upon 
prosecution for bribery offences

AFA to administer and enforce new 
compliance regime (guidelines, control 
application, may be ordered to serve as 
monitor as part of enforcement action)

DOJ/SEC can require a monitor if 
compliance program is not effective at 
time of resolution – this will be an 
independent compliance consultant, who is 
independent of company and DOJ/SEC, 
though it will report to DOJ/SEC

Monitors may be appointed in connection 
with DPAs and civil recovery orders



22

A New Mandatory Compliance Program

• Personal responsibility of CEO* and company
 To establish a proper and functioning compliance program [article 17 I and V

Sapin II]

• Takes effect on June 1, 2017 [article 17 VIII Sapin II]

• Anticipated to affect ~1,570 French companies employing 5.3
million employees in France

*: président, directeur général and gérant and the management board (directoire) in a two-tier type société anonyme
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A New Mandatory Compliance Program
Which Companies?

French company

Case 1: French company with (i) a corporate or consolidated turnover greater than 
€100 million and (ii) at least 500 employees [article 17 I Sapin II]

- Turn-over* > 100 M€
- Employees ≥ 500

YES

French company - Turnover*  > 100 M€
- Employees ≥ 500

YES

Foreign company

*: Corporate or consolidated
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Case 2: French company (i) with a corporate or consolidated turnover greater than €100
million and (ii) belonging to a group* with at least 500 employees if the head of the group is a
French entity [article 17 I Sapin II]

Head of group
French company

French company

Employees ≥ 500

French companyYES NO***

- Turnover**  > 100 M€
- Regardless of number of employees

- Turnover**  < 100 M€
- Regardless of number of employees

*: “Group” has been defined by the French Constitutional Court as the companies that are subsidiaries or controlled
** : Corporate or consolidated
*** : Except if French head of the group prepares consolidated accounts (see Case 3)

NO

A New Mandatory Compliance Program
Which Companies?
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A New Mandatory Compliance Program
Which Companies?

Case 3(1): French and foreign subsidiary* or company controlled*, directly or indirectly, by a
French company required to implement a compliance program under Example 1, provided it
prepares consolidated accounts [article 17 I Sapin II]

Head of group
French Company

Foreign company French company

- Employees ≥ 500
- Turn-over** > 100 M€
- Required to prepare consolidated accounts

YES

YES YES

- Regardless of turnover
- Regardless of number of employees

- Regardless of turnover
- Regardless of number of employees

*: “Subsidiary”: if majority of share capital is held by another company. “Controlled”: if majority of voting rights is held by
another company, determines decisions in shareholders meeting, or power to appoint/revoke majority of board
**: Corporate or consolidated
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A New Mandatory Compliance Program
Which Companies

Case 3(2): French and foreign subsidiary or company controlled, directly or indirectly, by a
French company required to implement a compliance program under Example 2, provided it
prepares consolidated accounts [article 17 I Sapin II]

Head of group
French Company

Foreign company French companyNO YES

- Regardless of turnover
- Regardless of number of employees

- Turnover*  > 100 M€
- Regardless of number of employees
- Required to prepare consolidated accounts

Foreign company French companyYES YES

- Regardless of turnover
- Regardless of number of employees

- Regardless of turnover
- Regardless of number of employees

Employees ≥ 
500

NO
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A New Mandatory Compliance Program
Which Companies

Case 3(3): No compliance program required in all subsidiaries if head of group is non-
French, even if there is a French sub-group

Head of group
Foreign Company

Foreign company French companyNO

- Regardless of turnover
- Regardless of number of employees

Foreign company French companyNO

- Regardless of turnover
- Regardless of number of employees

NO

YES if Case 1

YES if Case 1 or 2
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A New Mandatory Compliance Program
Mandatory Requirements for Covered Companies

1) Code of conduct: defines and illustrates the different types of prohibited
acts and behaviours likely to characterize acts of corruption or of trading in
influence [article 17 II 1° Sapin II]

2) Internal whistleblowing system: to allow employees to report any act or
behaviour in breach of company’s code of conduct [article 17 II 2° Sapin II]

3) Risk mapping: designed to identify, analyse and prioritize the risks
existing for the company to be exposed to third parties’ requests in
connection with corruption, depending on the business sectors and
geographical areas concerned [article 17 II 3° Sapin II]

4) Client / supplier / Intermediary assessment procedures [article 17 II
4° Sapin II]
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A New Mandatory Compliance Program
Mandatory Requirements for Covered Companies

5) Accounting control systems: intended to ensure that the company's books,
records and accounts are not used to hide acts of corruption or of trading in
influence [article 17 II 5° Sapin II

6) Training protocols: for managers and individuals most likely exposed to
risks of corruption and trading in influence [article 17 II 6° Sapin II]

7) Deterrent sanctions policy: ensuring disciplinary actions against
employees for breach of the company’s code of conduct [article 17 II 7° Sapin
II]

8) Internal controls: regarding implementation of program, i.e., testing and
monitoring the compliance program and its efficiency [article 17 II 8° Sapin II]
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A New Mandatory Compliance Program
Focus on Risk Mapping

• Risk mapping
 Identify the risks of external corruption solicitations [article 17 II 3° of Sapin II]
 Evaluate and prioritize: probability of occurrence and potential impact [article 17

II 3° of Sapin II]
 Recommend remediation actions [SCPC 2015 guidelines]

• Must be adapted
 To the businesses, geographical areas, clients / suppliers / intermediaries [article

17 II 3° of Sapin II and SCPC 2015 guidelines]
 To the decision-making processes / organization / governance [SCPC 2015

guidelines]

• Must be regularly updated [article 17 II 3° of Sapin II]
 Frequency:depends on risk profile; consider whether annual review is appropriate
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A New Mandatory Compliance Program
Focus on Client/Supplier Assessment Procedures

• Due diligence and risk assessment procedures
Clients, main suppliers and intermediaries identified based on risk mapping

[article 17 II 4° of Sapin II]
Thorough due diligence (collection of information, verification, watch lists,

and assessment of effective risk) [SCPC 2015 guidelines]
Requirement to implement protection or control measures if counterparty

presents risk [SCPC 2015 guidelines]
Likely result: convergence over time with US/UK procedures

– heightened scrutiny of third parties driven by focus of enforcement investigations
– how far to go addressing risks when red flags arise in due diligence?
– training of third parties?
– requiring third parties to have adequate compliance policies and procedures, or agree to 

abide by the ones of the company?
– audit clauses and periodic exercising of those rights?
– anti-corruption representations and warranties in contracts?
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A New Mandatory Compliance Program
Focus on Internal Controls

• Internal controls and assessment [article 17 II 8° of Sapin II]
Control implementation of the compliance program
Assess compliance program and its implementation

• Must be adapted
 Periodic testing, monitoring, and auditing necessary to ensure compliance

program is dynamic and adapts to evolving risks
 Need to identify human and financial resources [SCPC 2015 guidelines]

• Will likely need to be updated
Provide updated audit trail of risk assessment [parallel with internal control

in financial institutions]
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A New Mandatory Compliance Program
Mandatory Requirements for Covered Companies

• Likely expectations from FrenchAFA*
 AFA will issue recommendations to assist in implementation of compliance program (as

did the SCPC) [article 1 2° Sapin II]
 Should be available in S2 2017. In the interim: 2015 guidelines of the SCPC can be used.

Were established to provide French businesses with a tool to help them implement and
develop effective policies to prevent corruption

 (http://www.justice.gouv.fr/include_htm/pub/Lignes_directrices_EN.pdf)
 Highest level of management is committed (“zero tolerance”) [SCPC 2015 guidelines]
 Highest level of management provides strong and visible support for compliance

initiatives [SCPC 2015 guidelines]
 Compliance message must be properly disseminated at every corporate level, internally

and externally within all controlled entities [SCPC 2015 guidelines]

• In our estimation, a company that develops an effective compliance program
under US/UK law will very likely meet the expectations of the AFA
 Companies should develop a compliance program to meet its toughest regulator



A New Mandatory Compliance Program
Comparison with US and UK Standards

France United States United Kingdom

• Code of conduct
• Internal whistleblowing 

system
• Risk mapping
• Client/supplier assessment

procedures
• Accounting control 

systems
• Training protocols
• Deterrent sanctions policy
• Compliance program 

assessment controls

• Tone at top
• Code of conduct
• Oversight, autonomy, 

resources
• Risk assessment
• Training
• Third-party due diligence
• Incentives and discipline
• Internal investigation and 

whistleblower system
• Monitoring/review
• M&A diligence and 

integration

Six principles for adequate
procedures to prevent bribery
(non- mandatory):
• Proportionate procedures
• Top-level commitment
• Risk Assessment
• Due Diligence
• Communication / Training
• Monitoring / Review

34
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A New Mandatory Compliance Program
Sanctions for Failure to Comply

• Controls/audits by AFA [article 1 4° Sapin II]

• Sanctions for improper compliance program [article 17 V Sapin II]
 AFA issues warning to CEO
 AFA Sanction Commission may

 Order company to comply within a certain time period (maximum 3 years)
 Fine company up to €1 million* / Fine CEO up to €200,000*
 Publicly disclose the injunction and/or the fine

• As a comparison, fines for corruption range from €500,000 to €1 million for
individuals and from €2.5 to €5 million for companies, and may be increased
up to twice the amount of the profit arising from the offence for individuals
and ten times for companies

*: subject to the seriousness of breach and financial situation of company/individual sanctioned
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A New Mandatory Compliance Program
Potential Impact on Foreign Controlling Shareholders

• Foreign shareholders controlling a French company are not themselves
required to implement a French compliance program

• Best practice is for foreign shareholders to conduct acquisition due diligence
 Existence / Proper functioning / Implementation of compliance program
 Need to check whether build-up leads to crossing 500 employees and €100 million

turnover thresholds

• Under Sapin II, representatives of foreign controlling shareholders sitting on
the board of French companies are not subject to personal liability for failure
to implement a compliance program
 Best practice should be to request annual update on compliance program and

exercise voting rights to ensure effective compliance program (but nothing in
Sapin II or SCPC 2015 guidelines)
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A New Mandatory Compliance Program
Some Open Questions

• What are the benefits of the mandatory compliance program?
 Sufficient to mitigate sanctions in case of corruption?
 Sapin II does not provide for any obligation to self-disclose if discovery of

wrong-doings during internal audit/control

• Can the AFA audit foreign subsidiaries?
 No answer in Sapin II
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French Whistleblowing 
Protection
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More Protection for Whistleblowers

• Protective legislation in force since 2007 and reinforced in 2013

• Sapin II unifies, generalizes and reinforces protection afforded to
whistleblowers [articles 6 to 16 Sapin II]*
– Extends protection to reporting of crimes and offences, breach of international

treaties and decisions of international organizations, breach of French stock
market and insurance/banking regulations and threat to general/public interest

– Requires implementation of whistleblowing system to protect anonymity but
internal reporting first to hierarchical superior or compliance officer

– Provides penalties for preventing whistleblowing or not protecting anonymity
– No compensation/financial incentive to whistleblower

*: These provisions are not limited to corruption (unlike the whistleblowing system that must be included in the
compliance program described above)
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Extent of protection
• Individual [article 6 Sapin II]

• Acting in a disinterested manner and in good faith [article 6 Sapin II]

• Reporting one of the following [articles 6 and 16 Sapin II]
 Offence or crime
 Evident and serious breach of international treaties or decisions of international organizations
 Serious breach or threat to the general/public interest
 French stock market and insurance/banking regulations

• In compliance with whistleblowing system, if in existence [article 10 Sapin II]

• Of which whistleblower has had personal knowledge [article 6 Sapin II]
 Unclear as to whether whistleblower must have direct personal knowledge or may have

been informed by third party who has direct personal knowledge



41

Whistleblowing procedure
• Internal reporting first to, direct or indirect, hierarchical superior or internal or

external compliance officer
 Direct reporting to authorities if hierarchical superior or compliance officer has not

investigated within reasonable delay [article 8 I Sapin II]
 Direct reporting to authorities (and public disclosure authorized) only if serious and

imminent danger or irreparable harm [article 8 II Sapin II]
 Public disclosure also authorized if no action by authorities within 3 months [article 8 I

Sapin II]

• Fine of up to €15,000 and incarceration of up to one year for preventing
reporting to hierarchical superior/compliance officer or authorities [article 13 I Sapin II]

• Unclear whether reporting first to hierarchical superior or compliance officer
applies also to reporting to French stock market and insurance/banking
regulators [article 16 Sapin II]
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Mandatory Whistleblowing System
• Mandatory for companies with at least 50 employees, State

administrations [article 8 III Sapin II] and financial institutions [article 16
Sapin II]
 System must be disclosed to employees and consultants, provide for delays within

which reporting is investigated and follow-up steps [draft application decree]
 Compliance officer must have sufficient resources, authority and competence to

investigate and deal with reporting [draft application decree]

• Must protect anonymity of the whistleblower (as well as of the persons
involved and confidentiality of the relevant facts) [article 9 Sapin II]
 Fine of up to €30,000 and incarceration of up to two years if breach of anonymity

[article 9 Sapin II]

• If system in existence, individual must comply to obtain protection as
whistleblower [article 10 Sapin II]
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Type of Protection

• No retaliation [articles 10 and 16 Sapin II]
 But whistleblower must initiate action in labour court (summary

proceedings) if retaliation [article 12 Sapin II]
 Protective case law of French highest labour Court since 2013

• No compensation/financial incentive*

*: initial provisions of Sapin II provided for (i) reimbursement of procedural/attorney costs and fees
associated with Court action to defend against retaliation and (ii) temporary financial support by
Défenseur des droits if whistleblower faces serious financial difficulties which compromises its living
conditions as a consequence of the reporting. The French Constitutional Court annulled both provisions.
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French Anticorruption 
Agency
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A New Stronger Anti-Corruption Agency
Broader Means and Authority

• Broader resources
 Increase in personnel from 12 in SCPC to 70 in AFA [Parliamentary work]
 A first year budget of €10 to €15 million [Parliamentary work]
 Chaired by high-ranking judge appointed for a 6-year non-renewable term by French

president [article 1 Sapin II] (Charles Duchaine, former head of the Asset Recovery Office )

• What it does
 Assists in preventing and detecting corruption [article 3 1° and 2° Sapin II]
 Oversees mandatory compliance programs and corporate monitorships ordered by a Court

(see next slide) [articles 3 3° and 4 ° Sapin II]
 Reports possible violations of law to relevant authorities [article 3 6° Sapin II]
 Enforcement in the form of injunctions and sanctions via sanctions commission if defective

compliance program [articles 1 and 17 IV Sapin II]
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A New Stronger Anti-Corruption Agency
Limits of AFA’s Authority

• Investigatory powers of AFA limited to auditing effective
implementation of compliance program
 No broad investigatory powers relating generally to acts of corruption or trading in

influence

• AFA has no power to prosecute acts of corruption or trading in
influence
 Prosecution reserved to Public Prosecutor / National Financial Prosecutor
 AFA refers acts of corruption or trading in influence it discovers during its controls

or audits to the Public Prosecutor / National Financial Prosecutor
 Potential coordination role to be clarified
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DPA
(Convention judiciaire 

d’intérêt public)
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A New DPA*
• A limited number of offences [41-1-2 CP]

 Active corruption and trading in influence concerning a French or foreign official
[433-1, 433-2, 435-3, 435-4 CP]

 Active corruption and trading in influence of Court officials [435-9, 435-10, 434-9
and second paragraph of 434-9-1 CP]

 Active or passive commercial corruption [445-1, 445-1-1, 445-2 et 445-2-1 CP]
[paying or receiving]

 Laundering of tax fraud proceeds (and offences assimilated to tax fraud)
 Offences closely related (connexes) to one of the above

• Tax fraud offences are not included

• Only applicable to offences committed by legal entities

* Convention judiciaire d’intérêt public (Judicial Convention of Public Interest)
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A New DPA
Court Involvement

The French criminal investigation system is comprised of four parts:

(1) The police investigation 
(2)    The public prosecution
(3) The judicial investigation

(4) The trial

• Settlement is available only prior to the commencement of the
public prosecution (Action publique)

• Settlement can be offered even after start of judicial investigation
(Instruction)
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A New DPA
Court Involvement

• Initiating settlement discussions
 Public Prosecutor can initiate negotiations on his or her own accord [41-1-2 CP]
 Investigative judge (juge d’instruction) can refer the matter to Public Prosecutor

to initiate negotiations at its option, or at the request of the Prosecutor [180-2 CP]
 Defendant may not initiate
 No requirement regarding cooperation, self-disclosure, remediation by

disciplining culpable individuals, effective compliance program

• Settlement negotiation timing
 No time delay to reach agreement if initiated by Public Prosecutor
 Three months to reach agreement and obtain Court approval if referred by

investigative judge [180-2 CP]
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• Settlement agreement subject to court approval
 Adversarial hearing open to any alleged “victim” (not defined by law) [41-1-2 II CP]
 Approval/refusal by Court of First Instance (tribunal de grande instance) [41-1-2 II

CP]
 No right for court to amend agreement
 No appeal by anyone of court approval/refusal

 No guidance in Sapin II on standards that courts will employ to approve/refuse
 Most likely based on the interest of justice/public interest
 Will there be a formal requirement for self reporting? Will there be a formal

requirement for full-cooperation in Sapin II, as in the UK?
 10-day opt-out period by company after court approval [41-1-2 II CP]

• Will be disclosed by AFA on its website and in a press release [41-1-2
II CP]

A New DPA 
Court Involvement
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A New DPA 
Negotiations

• What can be negotiated?
 Monetary penalties [41-1-2 I CP]

 Amount proportionate to the seriousness of facts and profits derived from
offence

 Capped at 30% of company’s average annual revenue for previous three years
 The implementation of a compliance/monitoring program (maximum 3-year

probation period) [41-1-2 I CP]
 Under AFA overview and at company’s expense
 Company should be able to negotiate duration of monitoring program

• Any identified “victim” must be indemnified within one year of the
alleged offence based on evidence it has shared with prosecutor [41-
1-2 I CP]
 Notion of victim: not defined. Foreign government, competitor?
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A New DPA
Negotiations

• Company need not admit guilt
 Agreement will not appear on company’s criminal record
 Court approval does not amount to a declaration of guilt in France
 Company must publicly acknowledge set of facts agreed upon with the Prosecutor
 Not a conviction for purposes of debarment/suspension

• But, if negotiations initiated after investigations (instruction) have
started (most likely given the complexity of corruption cases)
 Company must recognize the facts
 Company must accept the legal criminal qualification given by Prosecutor
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The new DPA enforcement tool
Other Practical Consequences

• Anticipated effects of DPA
 Faster and more efficient resolutions for companies without resorting to full criminal

procedures and prosecution
 Expectation that Public Prosecutor will ensure he or she has knowledge of all the facts

and information before entering into the DPA
 Incentivisation of corporate cooperation and perhaps self-reporting (but no duty to

incriminate individuals)

• What if the company does not comply with the DPA after it is
entered?
 Prosecution and investigation may resume but may not take advantage of factual

admissions secured in the DPA process [41-1-2 IV CP]

• Company not shielded by DPA from civil lawsuits from private
parties (who could use the admissions in the agreement)
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• Striking similarities to UK regime
– Limited range of offences
– Prosecutor-initiated
– Substantial and substantive involvement of the Courts
– No admissions of criminal guilt

• Have seen a ramp-up in corporate enforcement investigations and
resolutions, including the blockbuster Rolls Royce DPA

• Strict liability offences particularly attractive for DPA

A New DPA
International Context – United Kingdom
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• Key distinctions from US regime
– Scope: range of applicable offences (no limits in US; France

limited to corruption and money laundering offences)
– Timing: no limit in US when DPA can be agreed upon; France

limits to the instruction phase
– Disclosure: US and France both require that the DPA’s terms be

publicly disclosed
– Collateral terms: US DPA typically includes numerous ongoing

obligations for company, including cooperation with individual
cases or other agencies, disclosure of new crimes, and
compliance enhancements. Sapin II does not clarify whether
French DPA will require similar features

A New DPA
International Context – United States
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• The French Blocking Statute (“FBS”)*

 No change to provisions of French Blocking Statute (“FBS”)
 AFA, like its predecessor the SCPC, will monitor conformity with FBS in

context of compliance programs imposed on French companies by foreign
authorities

 Potential implications
 French prosecutors/courts encouraged to strengthen enforcement of FBS?
 Non-French authorities resort to bilateral agreements to obtain documents or

testimony?

“Sapin II”: Other Implications

* In the past, the likelihood of the imposition of French civil or criminal sanctions for violation of FBS was quite
theoretical. Only one decision has imposed sanctions for violations of the Statute.
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• Trend toward multijurisdictional investigations and resolutions, as the
conduct often spans multiple countries and violates laws in multiple
countries

• Sapin II should enable better French Involvement in Multi-Jurisdictional
Investigations
 Sapin II represents France’s commitment to higher standards
 Sapin II also seeks to lead French companies to a position in which they are less

likely to attract the enforcement focus of foreign authorities (particularly in the
US/UK)

 Foreign authorities may perceive less of a need to exert jurisdiction over French
companies over time

 Likely will increase cooperation with foreign and anti-corruption prosecutors
• National Financial Prosecutor likely to play key role in coordinating

investigations in complex and international cases

“Sapin II”: Other Implications
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Monitorships
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French Monitoring Program
• If company sanctioned by a French court for any acts of corruption or trading in

influence (French or foreign private party [445-1 CP], official [433-1, 433-2, 435-3,
435-4 CP] or Court [434-9, 435-9, 435-10 CP]), it may be ordered to implement
monitoring program

• Monitorship program will consist of implementing the mandatory compliance program
except internal controls

• Under AFA supervision
 Company must pay AFA supervision costs [131-39-2 CP and 764-44 CPP]
 Maximum 5 years [131-39-2 CP and 764-44 CPP]. Company should be able to

negotiate duration of monitoring program

• Penalties for failure to implement monitoring program [434-43-1 CP]
 Fine of up to €50,000 and up to 2 years of imprisonment for individuals
 Fine of up to €5 million for companies
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• Alcatel-Lucent
• Alstom
• Bilfinger
• Braskem
• Odebrecht
• Siemens
• Technip
• Teva Pharmaceuticals
• Total
• VimpelCom

Compliance Monitorships
Examples
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Compliance Monitorships
Relationship Between Parties

MONITOR

GOVERNMENT COMPANY

form settlement that creates monitorship

Monitor
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• Candidate must have government approval and should be:
 highly qualified and respected
 free of conflicts of interest
 capable of creating public confidence in his/her performance

Compliance Monitorships
Selection of Monitor
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• Tone from the top
• Rules and tools
• Legal, audit, and compliance
• Financial controls
• Communication and training
• Third party risks
• Supply chain
• M&A
• Reporting, investigations, and sanctions

Compliance Monitorships
Focus Areas
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• Categorize the highest risks for the company’s operations
 Regions: Corruption Perception Index; former incidents
 Branches: Government business
 Volume: Prime markets

• Create a detailed work plan
• Liaise with company’s project team
• Determine key interviewees

Compliance Monitorships
Plan & Focus
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• Review of policies 
• Inspection of IT tools
• Analyses, studies, and tests
• Interviews
• On-site observations (e.g., posters)
• Result = Monitor Report with recommendations 
• Certification starting from Year 2
• Adaption process for company

Compliance Monitorships
Methodology
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• Cooperative, not adversarial

• Feasible recommendations

• Continual communication

• Avoid involving regulators in 
resolution of disputes, if possible

• Complete on time

Compliance Monitorships
Objectives



Thank You

• For more information or to send specific inquiries, please feel free to 
contact any of today’s panelists directly. 
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Bernard Grinspan – French and NY-qualified Partner, and Partner-in-Charge of
Gibson Dunn’s Paris office. Mr. Grinspan is a leading Corporate lawyer in France
who is highly regarded for advising foreign clients on the laws of their respective
jurisdictions. He is ranked by Chambers Global 2016 as a “foreign expert” for
USA-related Corporate/M&A work, recommended by PLC Which Lawyer? as a
leading lawyer for Corporate/M&A in France for the past five years consecutively,
and as a leading lawyer for Corporate and IT law in France by Best
Lawyers 2015/16. Best Lawyers 2017 has ranked him among the best French
Lawyers for Corporate Law and Information Technology Law.
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Joel M. Cohen – Partner in Gibson Dunn’s New York office, and Co-Chair of the
firm's White Collar and Investigations Practice Group. Mr. Cohen’s experience
includes all aspects of FCPA/anti-corruption issues, insider trading, securities and
financial institution litigation, class actions, sanctions, money laundering and asset
recovery, with a particular focus on international disputes and discovery. Mr.
Cohen was the prosecutor of Jordan Belfort and Stratton Oakmont, which is the
focus of “The Wolf of Wall Street” film by Martin Scorsese. He was an adviser to
OECD in connection with the effort to prohibit corruption in international
transactions and was the first Department of Justice legal liaison advisor to the
French Ministry of Justice. Mr. Cohen has been named Top 100 Trial Lawyer
by Benchmark Litigation, Chambers in the white collar area, and by the American
Lawyer.
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Patrick Doris – Partner in Gibson Dunn’s London office, where he specializes in
global white-collar investigations and commercial litigation. In the field of
investigations, Mr. Doris is particularly experienced in handling bribery and
corruption matters, sanctions, money laundering, insider dealing, financial sector
wrongdoing, accounting violations and major cross-border tax investigations.
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Benoît Fleury – Partner in Gibson Dunn’s Paris office, focusing his practice on the
one hand on corporate and commercial law (and in particular, securities-related
transactions) and on the other hand, restructuring work. He regularly advises
European and US companies in connection with mergers and acquisitions. He is
also involved in some of the most complex recent restructuring matters (mandat ad
hoc, conciliation and safeguard), representing both debtors and creditors, notably
shareholders and portfolio companies and funds that he also advises in connection
with their strategic investments and day-to-day operations. He writes frequently on
topical legal issues, e.g. recently in Les Echos: “Loi Sapin 2 - Cartographie des
risques et dispositif anticorruption: parallèle avec le dispositif applicable aux
banques” and was co-author of our recent client alert on the “New French Anti-
Corruption Regime”.
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Patrick F. Stokes – Partner in Gibson Dunn’s Washington, D.C. office and
member of the firm's White Collar Defense and Investigations, Securities
Enforcement, and Litigation Practice Groups. Mr. Stokes' practice focuses on
internal corporate investigations, compliance reviews, government investigations,
and enforcement actions regarding corruption, securities fraud, and financial
institutions fraud. He has tried more than 30 federal jury trials as first chair,
including high-profile white-collar cases. Prior to joining Gibson Dunn, Mr. Stokes
spent nearly 18 years with the U.S. Department of Justice (DOJ), where he was the
Chief of the FCPA Unit from 2014 to 2016, overseeing DOJ's FCPA enforcement
program and all criminal FCPA matters throughout the United States.
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Mark Zimmer – Partner in Gibson Dunn’s Munich office. A special focus of his
practice is compliance, especially the prevention and detection of, as well as
reaction to, fraud, corruption, cartels and similar violations. Mr. Zimmer has
developed particular expertise in the international and German law aspects of the
Foreign Corrupt Practices Act ("FCPA") as well as of the UK Bribery Act. He has
conducted internal investigations relating to businesses in several European
countries, as well as in Egypt, Brazil, Jordan, Lebanon, Morocco, Nigeria, Russia,
Saudi-Arabia, Uzbekistan, and VAE. He was a leading part of the Siemens
Compliance Monitorship Team.
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Recent Gibson Dunn Webcasts - Audio 
Recordings and Slides available at 

www.gibsondunn.com
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 March 16, 2017

- Identifying and Combatting Fraud and Other Misconduct in Transactions and 
Litigation

 January 25, 2017

- 13th Annual Webcast: Challenges in Compliance and Corporate Governance

 January 10, 2017 

- FCPA Trends in the Emerging Markets of China, Russia, India, Africa and 
Latin America
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Thank you for your participation.
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