May 25, 2016

BOARD EVALUATIONS - GETTING THE MOST FROM THE
EVALUATION PROCESS

To Our Clients and Friends:
More than ten years have passed since the New York Stock Exchange (NYSE) began requiring annual
evaluations for boards of directors and "key" committees (audit, compensation, nominating/
governance), and many Nasdaq companies also conduct these evaluations annually as a matter of good
governance.[1] With boards now firmly in the routine of doing annual evaluations, one challenge (as
with any recurring activity) is to keep the process fresh and productive so that it continues to provide
the board with valuable insights. In addition, companies are increasingly providing, and institutional
shareholders are increasingly seeking, more information about the board's evaluation process. Boards
that have implemented a substantive, effective evaluation process will want information about their
work in this area to be communicated to shareholders and potential investors. This can be done in a
variety of ways, including in the annual proxy statement, in the governance or investor information
section on the corporate website, and/or as part of shareholder engagement outreach.
To assist companies and their boards in maximizing the effectiveness of the evaluation process and
related disclosures, this alert provides an overview of several frequently used methods for conducting
evaluations of the full board, board committees and individual directors. It is our experience that using
a variety of methods, with some variation from year to year, results in more substantive and useful
evaluations. This alert also discusses trends and considerations relating to disclosures about board
evaluations. We close with some practical tips for boards to consider as they look ahead to their next
annual evaluation cycle.
Common Methods of Board Evaluation
As a threshold matter, it is important to note that there is no one "right" way to conduct board
evaluations. There is room for flexibility, and the boards and committees we work with use a variety
of methods. We believe it is good practice to "change up" the board evaluation process every few
years by using a different format in order to keep the process fresh. Boards have increasingly found
that year-after-year use of a written questionnaire, with the results compiled and summarized by a
board leader or the corporate secretary for consideration by the board, becomes a routine exercise that
produces few new insights as the years go by. This has been the most common practice, and it does
respond to the NYSE requirement, but it may not bring as much useful information to the board as
some other methods.
Doing something different from time to time can bring new perspectives and insights, enhancing the
effectiveness of the process and the value it provides to the board. The evaluation process should be

dynamic, changing from time to time as the board identifies practices that work well and those that it
finds less effective, and as the board deals with changing expectations for how to meet its oversight
duties. As an example, over the last decade there have been increasing expectations that boards will be
proactive in oversight of compliance issues and risk (including cyber risk) identification and
management issues.
Three of the most common methods for conducting a board or committee evaluation are: (1) written
questionnaires; (2) discussions; and (3) interviews. Some of the approaches outlined below reflect a
combination of these methods. A company's nominating/governance committee typically oversees the
evaluation process since it has primary responsibility for overseeing governance matters on behalf of
the board.
1.

Questionnaires

The most common method for conducting board evaluations has been through written responses to
questionnaires that elicit information about the board's effectiveness. The questionnaires may be
prepared with the assistance of outside counsel or an outside advisor with expertise in governance
matters. A well-designed questionnaire often will address a combination of substantive topics and
topics relating to the board's operations. For example, the questionnaire could touch on major subject
matter areas that fall under the board's oversight responsibility, such as views on whether the board's
oversight of critical areas like risk, compliance and crisis preparedness are effective, including whether
there is appropriate and timely information flow to the board on these issues. Questionnaires typically
also inquire about whether board refreshment mechanisms and board succession planning are effective,
and whether the board is comfortable with the senior management succession plan. With respect to
board operations, a questionnaire could inquire about matters such as the number and frequency of
meetings, quality and timeliness of meeting materials, and allocation of meeting time between
presentation and discussion. Some boards also consider their efforts to increase board diversity as part
of the annual evaluation process.
Many boards review their questionnaires annually and update them as appropriate to address new,
relevant topics or to emphasize particular areas. For example, if the board recently changed its
leadership structure or reallocated responsibility for a major subject matter area among its committees,
or the company acquired or started a new line of business or experienced recent issues related to
operations, legal compliance or a breach of security, the questionnaire should be updated to request
feedback on how the board has handled these developments. Generally, each director completes the
questionnaire, the results of the questionnaires are consolidated, and a written or verbal summary of
the results is then shared with the board.
Written questionnaires offer the advantage of anonymity because responses generally are summarized
or reported back to the full board without attribution. As a result, directors may be more candid in
their responses than they would be using another evaluation format, such as a face-to-face
discussion. A potential disadvantage of written questionnaires is that they may become rote,
particularly after several years of using the same or substantially similar questionnaires. Further, the
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final product the board receives may be a summary that does not pick up the nuances or tone of the
views of individual directors.
In our experience, increasingly, at least once every few years, boards that use questionnaires are
retaining a third party, such as outside counsel or another experienced facilitator, to compile the
questionnaire responses, prepare a summary and moderate a discussion based on the questionnaire
responses. The desirability of using an outside party for this purpose depends on a number of
factors. These include the culture of the board and, specifically, whether the boardroom environment
is one in which directors are comfortable expressing their views candidly. In addition, using counsel
(inside or outside) may help preserve any argument that the evaluation process and related materials
are privileged communications if, during the process, counsel is providing legal advice to the board.
In lieu of asking directors to complete written questionnaires, a questionnaire could be distributed to
stimulate and guide discussion at an interactive full board evaluation discussion.
2.

Group Discussions

Setting aside board time for a structured, in-person conversation is another common method for
conducting board evaluations. The discussion can be led by one of several individuals, including: (a)
the chairman of the board; (b) an independent director, such as the lead director or the chair of the
nominating/governance committee; or (c) an outside facilitator, such as a lawyer or consultant with
expertise in governance matters. Using a discussion format can help to "change up" the evaluation
process in situations where written questionnaires are no longer providing useful, new information. It
may also work well if there are particular concerns about creating a written record.
Boards that use a discussion format often circulate a list of discussion items or topics for directors to
consider in advance of the meeting at which the discussion will occur. This helps to focus the
conversation and make the best use of the time available. It also provides an opportunity to develop a
set of topics that is tailored to the company, its business and issues it has faced and is facing. Another
approach to determining discussion topics is to elicit directors' views on what should be covered as part
of the annual evaluation. For example, the nominating/governance could ask that each director select a
handful of possible topics for discussion at the board evaluation session and then place the most
commonly cited topics on the agenda for the evaluation.
A discussion format can be a useful tool for facilitating a candid exchange of views among directors
and promoting meaningful dialogue, which can be valuable in assessing effectiveness and identifying
areas for improvement. Discussions allow directors to elaborate on their views in ways that may not
be feasible with a written questionnaire and to respond in real time to views expressed by their
colleagues on the board. On the other hand, they do not provide an opportunity for anonymity. In our
experience, this approach works best in boards with a high degree of collegiality and a tradition of
candor.
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3.

Interviews

Another method of conducting board evaluations that is becoming more common is interviews with
individual directors, done in-person or over the phone. A set of questions is often distributed in
advance to help guide the discussion. Interviews can be done by: (a) an outside party such as a lawyer
or consultant; (b) an independent director, such as the lead director or the chair of the
nominating/governance committee; or (c) the corporate secretary or inside counsel, if directors are
comfortable with that. The party conducting the interviews generally summarizes the information
obtained in the interview process and may facilitate a discussion of the information obtained with the
board.
In our experience, boards that have used interviews to conduct their annual evaluation process
generally have found them very productive. Directors have observed that the interviews yielded rich
feedback about the board's performance and effectiveness. Relative to other types of evaluations,
interviews are more labor-intensive because they can be time-consuming, particularly for larger
boards. They also can be expensive, particularly if the board retains an outside party to conduct the
interviews. For these reasons, the interview format generally is not one that is used every
year. However, we do see a growing number of boards taking this path as a "refresher"--every three to
five years--after periods of using a written questionnaire, or after a major event, such as a corporate
crisis of some kind, when the board wants to do an in-depth "lessons learned" analysis as part of its
self-evaluation. Interviews also offer an opportunity to develop a targeted list of questions that focuses
on issues and themes that are specific to the board and company in question, which can contribute
further to the value derived from the interview process.
For nominating/governance committees considering the use of an interview format, one key question is
who will conduct the interviews. In our experience, the most common approach is to retain an outside
party (such as a lawyer or consultant) to conduct and summarize interviews. An outside party can
enhance the effectiveness of the process because directors may be more forthcoming in their responses
than they would if another director or a member of management were involved.
Individual Director Evaluations
Another practice that some boards have incorporated into their evaluation process is formal evaluations
of individual directors. In our experience, these are not yet widespread but are becoming more
common. At companies where the nominating/governance committee has a robust process for
assessing the contributions of individual directors each year in deciding whether to recommend them
for renomination to the board, the committee and the board may conclude that a formal evaluation
every year is unnecessary. Historically, some boards have been hesitant to conduct individual director
evaluations because of concerns about the impact on board collegiality and dynamics. However, if
done thoughtfully, a structured process for evaluating the performance of each director can result in
valuable insights that can strengthen the performance of individual directors and the board as a whole.
As with board and committee evaluations, no single "best practice" has emerged for conducting
individual director evaluations, and the methods described above can be adapted for this purpose. In
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addition, these evaluations may involve directors either evaluating their own performance (selfevaluations), or evaluating their fellow directors individually and as a group (peer
evaluations). Directors may be more willing to evaluate their own performance than that of their
colleagues, and the utility of self-evaluations can be enhanced by having an independent director, such
as the chairman of the board or lead director, or the chair of the nominating/governance committee,
provide feedback to each director after the director evaluates his or her own performance. On the other
hand, peer evaluations can provide directors with valuable, constructive comments. Here, too, each
director's evaluation results typically would be presented only to that director by the chairman of the
board or lead director, or the chair of the nominating/governance committee. Ultimately, whether and
how to conduct individual director evaluations will depend on a variety of factors, including board
culture.
Disclosures about Board Evaluations
Many companies discuss the board evaluation process in their corporate governance guidelines.[2] In
addition, many companies now provide disclosure about the evaluation process in the proxy statement,
as one element of increasingly robust proxy disclosures about their corporate governance
practices. According to the 2015 Spencer Stuart Board Index, all but 2% of S&P 500 companies
disclose in their proxy statements, at a minimum, that they conduct some form of annual board
evaluation.
In addition, institutional shareholders increasingly are expressing an interest in knowing more about
the evaluation process at companies where they invest. In particular, they want to understand whether
the board's process is a meaningful one, with actionable items emerging from the evaluation process,
and not a "check the box" exercise. In the United Kingdom, companies must report annually on their
processes for evaluating the performance of the board, its committees and individual directors under
the UK Corporate Governance Code. As part of the code's "comply or explain approach," the largest
companies are expected to use an external facilitator at least every three years (or explain why they
have not done so) and to disclose the identity of the facilitator and whether he or she has any other
connection to the company.
In September 2014, the Council of Institutional Investors issued a report entitled Best Disclosure:
Board Evaluation (available here), as part of a series of reports aimed at providing investors and
companies with approaches to and examples of disclosures that CII considers exemplary. The report
recommended two possible approaches to enhanced disclosure about board evaluations, identified
through an informal survey of CII members, and included examples of disclosures illustrating each
approach. As a threshold matter, CII acknowledged in the report that shareholders generally do not
expect details about evaluations of individual directors. Rather, shareholders "want to understand the
process by which the board goes about regularly improving itself." According to CII, detailed
disclosure about the board evaluation process can give shareholders a "window" into the boardroom
and the board's capacity for change.
The first approach in the CII report focuses on the "nuts and bolts" of how the board conducts the
evaluation process and analyzes the results. Under this approach, a company's disclosures would
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address: (1) who evaluates whom; (2) how often the evaluations are done; (3) who reviews the results;
and (4) how the board decides to address the results. Disclosures under this approach do not address
feedback from specific evaluations, either individually or more generally, or conclusions that the board
has drawn from recent self-evaluations. As a result, according to CII, this approach can take the form
of "evergreen" proxy disclosure that remains similar from year to year, unless the evaluation process
itself changes.
The second approach focuses more on the board's most recent evaluation. Under this approach, in
addition to addressing the evaluation process, a company's disclosures would provide information
about "big-picture, board-wide findings and any steps for tackling areas identified for improvement"
during the board's last evaluation. The disclosures would identify: (1) key takeaways from the board's
review of its own performance, including both areas where the board believes it functions effectively
and where it could improve; and (2) a "plan of action" to address areas for improvement over the
coming year. According to CII, this type of disclosure is more common in the United Kingdom and
other non-U.S. jurisdictions.
Also reflecting a greater emphasis on disclosure about board evaluations, proxy advisory firm
Institutional Shareholder Services Inc. ("ISS") added this subject to the factors it uses in evaluating
companies' governance practices when it released an updated version of "QuickScore," its corporate
governance benchmarking tool, in Fall 2014. QuickScore views a company as having a "robust" board
evaluation policy where the board discloses that it conducts an annual performance evaluation,
including evaluations of individual directors, and that it uses an external evaluator at least every three
years (consistent with the approach taken in the UK Corporate Governance Code). For individual
director evaluations, it appears that companies can receive QuickScore "credit" in this regard where the
nominating/governance committee assesses director performance in connection with the renomination
process.
What Companies Should Do Now
As noted above, there is no "one size fits all" approach to board evaluations, but the process should be
viewed as an opportunity to enhance board, committee and director performance. In this regard, a
company's nominating/governance committee and board should periodically assess the evaluation
process itself to determine whether it is resulting in meaningful takeaways, and whether changes are
appropriate. This includes considering whether the board would benefit from trying new approaches to
the evaluation process every few years.
Factors to consider in deciding what evaluation format to use include any specific objectives the board
seeks to achieve through the evaluation process, aspects of the current evaluation process that have
worked well, the board's culture, and any concerns directors may have about confidentiality. And, we
believe that every board should carefully consider "changing up" the evaluation process used from
time to time so that the exercise does not become rote. What will be the most beneficial in any given
year will depend on a variety of factors specific to the board and the company. For the board, this
includes considerations of board refreshment and tenure, and developments the board may be facing,
such as changes in board or committee leadership. Factors relevant to the company include where the
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company is in its lifecycle, whether the company is in a period of relative stability, challenge or
transformation, whether there has been a significant change in the company's business or a senior
management change, whether there is activist interest in the company and whether the company has
recently gone through or is going through a crisis of some kind. Specific items that
nominating/governance committees could consider as part of maintaining an effective evaluation
process include:
1. Revisit the content and focus of written questionnaires. Evaluation questionnaires should be
updated each time they are used in order to reflect significant new developments, both in the
external environment and internal to the board.
2. "Change it up." If the board has been using the same written questionnaire, or the same
evaluation format, for several years, consider trying something new for an upcoming annual
evaluation. This can bring renewed vigor to the process, reengage the participants, and result in
more meaningful feedback.
3. Consider whether to bring in an external facilitator. Boards that have not previously used an
outside party to assist in their evaluations should consider whether this would enhance the
candor and overall effectiveness of the process.
4. Engage in a meaningful discussion of the evaluation results. Unless the board does its
evaluation using a discussion format, there should be time on the board's agenda to discuss the
evaluation results so that all directors have an opportunity to hear and discuss the feedback
from the evaluation.
5. Incorporate follow-up into the process. Regardless of the evaluation method used, it is critical
to follow up on issues and concerns that emerge from the evaluation process. The process
should include identifying concrete takeaways and formulating action items to address any
concerns or areas for improvement that emerge from the evaluation. Senior management can
be a valuable partner in this endeavor, and should be briefed as appropriate on conclusions
reached as a result of the evaluation and related action items. The board also should consider
its progress in addressing these items.
6. Revisit disclosures. Working with management, the nominating/governance committee and the
board should discuss whether the company's proxy disclosures, investor and governance
website information and other communications to shareholders and potential investors contain
meaningful, current information about the board evaluation process.

[1] See NYSE Rule 303A.09, which requires listed companies to adopt and disclose a set of corporate
governance guidelines that must address an annual performance evaluation of the board. The rule goes
on to state that "[t]he board should conduct a self-evaluation at least annually to determine whether it
and its committees are functioning effectively." See also NYSE Rules 303A.07(b)(ii), 303A.05(b)(ii)
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and 303A.04(b)(ii) (requiring annual evaluations of the audit, compensation, and nominating/
governance committees, respectively).
[2] In addition, as discussed in the previous note, NYSE companies are required to address an annual
evaluation of the board in their corporate governance guidelines.

Gibson, Dunn & Crutcher's lawyers are available to assist in addressing any questions you may have
about these developments. To learn more about these issues, please contact the Gibson Dunn lawyer
with whom you usually work, any lawyer in the firm's Securities Regulation and Corporate
Governance practice group, or any of the following practice leaders and members:
Ronald O. Mueller - Washington, D.C. (202-955-8671, rmueller@gibsondunn.com)
James J. Moloney - Orange County, CA (949-451-4343, jmoloney@gibsondunn.com)
Elizabeth Ising - Washington, D.C. (202-955-8287, eising@gibsondunn.com)
Lori Zyskowski - New York (212-351-2309, lzyskowski@gibsondunn.com)
Gillian McPhee - Washington, D.C. (202-955-8201, gmcphee@gibsondunn.com)

© 2016 Gibson, Dunn & Crutcher LLP
Attorney Advertising: The enclosed materials have been prepared for general informational purposes
only and are not intended as legal advice.

8

