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   Examining actions for damages claims 
based on the state aid rules – Part I 
   by Lena Sandberg and David Wood 
 This is the fi rst of three articles examining damages claims 
and the state aid rules. The series starts with the existence 
of and need for damages, then looks at damages for state 
aid breaches under existing Community law, and concludes 
with some preliminary thoughts on how to make state aid 
damages claims more effective. 

 Introduction 
 The rules in the Treaty on the Functioning of the European 
Union (TFEU) on State Aid are unique since they effectively 
curb the right of Member States to grant support to 
companies established in their own territory when the latter 
face competition from other companies established in the 
EU. Indeed, it follows directly from Article 107(1) TFEU that 
the grant of state aid is prohibited unless it has been found to 
be compatible with the internal market and approved by the 
European Commission (the  Commission ) under Article 107(3) 
TFEU or any of the implementing provisions. 

 The starting point is therefore that state aid is prohibited 
and that the Commission is the only authority which may 
allow exemptions from this principle. As a natural corollary 
to this, the state aid rules also provide that Member States 
must notify their plans to grant state aid to the Commission 
in advance to allow the latter to assess whether the aid is 
compatible. If Member States do not notify in advance, 
and the Commission subsequently fi nds that the aid is 
incompatible, the Commission must order the full recovery 
of the aid, including compound interest, in order to eliminate 
the distortion of competition. 

 However, given that it normally takes several years before 
the Commission adopts a fi nal decision on recovery, what 
happens if, in the meanwhile, the competitors of a state aid 
recipient have gone bankrupt or have had to cease operating 
because of the state aid? The fact that the recovery order 
must be implemented immediately and includes punitive 
interest does little to help such competitors. 

 For that reason, EU law and some national regimes 
recognise that a company which has suffered losses as a 
result of the grant of incompatible state aid is entitled to seek 
compensation for damages in national courts, also referred 

to as the private enforcement of the state aid rules. Although 
it is still relatively untested, in the recent  Corsica Ferries  case 
a French court confi rmed that competitors faced with such 
a scenario can seek damages in national court proceedings. 

 The SNCM case 
 An example of damages being awarded by national courts 
in the context of State aid decisions is the judgment of 
23 February 2017 of the  Tribunal administratif de Bastia , 
ordering the  Collectivité Territoriale de Corse  to award 
damages of over EUR 84 million to Corsica Ferries. Corsica 
Ferries is a competitor of SNCM which had received 
incompatible state aid.[1] 

 SNCM had received legal state aid for its obligation to 
provide a ferry service between Marseille and Corsica for the 
period 2007-2013. However, on 2 May 2013, the Commission 
found that it had received too much in compensation from 
the Corsican regional authorities as the aid also fi nanced 
an additional SNCM ferry service to cover peak periods 
during the holiday season.[2] The Commission found that 
the aid fi nancing the additional ferry service constituted 
incompatible state aid and the French State authorities were 
ordered to recover the aid from SNCM.[3] 

 However, due to the fact that the aid had enabled SNCM 
to operate two additional vessels during peak periods, the 
competing ferry service operated by Corsica Ferries had 
missed out on the opportunity to carry considerable numbers 
of additional passengers. The state aid recovery order did not 
compensate Corsica Ferries for this loss, which accordingly 
sought to obtain damages from the Corsican regional 
authorities for the harm suffered. 

 During the procedure before the French administrative 
court of Bastia, the Corsican regional authorities did not 
submit any evidence to dispute the amount of the loss 
suffered by Corsica Ferries. Recalling that state aid granted 
without fi rst having been notifi ed to the Commission 
constitutes unlawful state aid, and that the Commission had 
confi rmed both the unlawfulness and the incompatibility of 
the aid in its decision of 3 May 2013, the court concluded that 
SNCM’s additional ferry service had indeed deprived Corsica 
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Ferries of a net benefi t for the relevant period and ordered 
the Corsican regional authorities to pay damages of over €84 
million.[4] 

 Importance of damages claims for breaches of 
state aid law 
 While the Commission enjoys a central role within the system 
of state aid control,[5] the Union Courts have consistently 
referred to the important role of national courts in order 
to safeguard the rights of individuals. The Union Courts 
have also ensured that individuals can bring actions for the 
breach of state aid rules before national courts. In particular, 
national courts may be called upon to ensure that Member 
States comply with the notifi cation obligation. In this context, 
national courts are usually required to rule also on the 
presence of state aid under Article 107(1) TFEU.[6] National 
courts also play an important role in obtaining remedies in 
cases of incompatible state aid, such as by enforcing the 
recovery claims, and imposing interim measures.[7] 

 The recovery of unlawful aid is at the heart of the 
enforcement of state aid rules. The Commission’s obligation 
to order the recovery of unlawful aid was established by the 
Union Courts already in the 1970s[8] and was subsequently 
codifi ed in Article 16(1) of the Procedural Regulation which 
provides that: “[w] here negative decisions are taken in cases 
of unlawful aid, the Commission    shall    decide that the Member 
State concerned shall take all necessary measures to recover 
the aid from the benefi ciary (‘recovery decision’) ” (emphasis 
added).[9] 

 Bar those few cases where recovery would breach a general 
principle of EU law (such as legitimate expectations which is 
very narrowly interpreted by Union Courts), a recovery order 
can only be restricted by the ten-year limitation period under 
the Procedural Regulation and where the national authorities 
demonstrate that it is absolutely impossible to recover the 
aid [10] 

 In this context, the Commission has also made it clear that 
the underlying purpose of recovery is the  “   re-establishment 
of the previously existing situation    [which] is obtained once 
the unlawful and incompatible aid is repaid by the recipient 
who thereby forfeits the advantage which he enjoyed over his 
competitors in the market, and    the situation as it existed prior 
to the granting of the aid is restored   ”  (emphasis added).[11] 
For the same reason, a recovery claim must be implemented 
immediately and national authorities are usually ordered to 
submit evidence that the necessary steps for recovering the 
aid have been taken within a few months of the Commission’s 
decision.[12] 

 However, the Commission’s investigation of state aid cases 
may easily last two years and often takes as long as three. 
While recovery claims must be implemented immediately, 
the national authorities often receive rather long extensions 
due to disputes on the aid amount or the interest accrued. In 
the meanwhile, a competitor facing a fi nancially reinforced 
state aid recipient may have become forced to reduce or 
cease operations in the sector concerned by the aid, or 
more broadly. By the time recovery is executed, the state 

aid recipient may therefore no longer have any signifi cant 
competitors left. In such a scenario, the recovery order does 
little to restore the situation which existed prior to the grant 
of aid. 

 In such cases, national courts can therefore play an 
essential role not only in order to ensure a more effi cient 
recovery of the aid,[13] but also as regards damages claims 
which, if successful, will provide the claimant with direct 
fi nancial compensation for its losses, something that is 
unattainable in the context of recovery of state aid.[14] 

 The Union Courts have explicitly recognised that damages 
claims is one way for national courts to safeguard the rights 
of individuals in such cases,[15] and the Commission has 
also stressed the necessity of entitling competitors and other 
third parties to bring damages claims against aid granting 
authorities or even the benefi ciary of the aid.[16] 

 The next article in this series looks at damages for state 
aid breaches under existing Community law. 

   Lena Sandberg is of counsel – and David Wood is a partner – 
at Gibson Dunn in Brussels. The authors wish to thank Pablo 
Figueroa & Ilias Georgiopoulos for their invaluable contributions 
to this series of articles. 
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 Examining actions for damages claims 
based on the state aid rules – Part II 
   by Lena Sandberg and David Wood 
 This is the second of three articles examining damages 
claims and the state aid rules. Part I of the series started with 
the existence of and need for damages. This Part looks at 
damages for state aid breaches under existing Community 
law. Part III will conclude by looking at the main obstacles to 
damages actions and contains some preliminary thoughts on 
how to make State aid damages claims more effective. 

  General principles under EU law  
 An undertaking may bring damages claims before the 
national courts either on the basis of EU rules or on the basis 
of the national rules.[1] Given that it is beyond the scope of 
this article to examine the status of the national legislation in 
all member states, the following focuses on damages claims 
founded on EU rules. 

  Substantive rules for damages claims  
 On the basis of the principle of state liability for a breach of 
the EU rules and the general principle of the effectiveness of 
EU law (l’effet utile), undertakings may seek compensation 
from national authorities for damages caused by their breach 
of EU rules, such as the state aid rules.[2] Undertakings may 
also seek compensation from  other undertakings  for harm 
caused by their breach of EU rules, typically the antitrust 
rules.[3] 

 Given that the state aid rules (notably Article 108 TFEU 
on the notifi cation of state aid) are addressed to, and 
impose obligations on, the member states (as opposed to 
undertakings), state aid related damages claims are normally 
brought against the national authorities which granted the 
aid and not against the undertakings which received it.[4] 
The following therefore focuses on damages claims brought 
against national authorities. 

   Breaches of state aid rules 
 Under the state aid rules, Article 108 TFEU imposes notifi cation 
and standstill obligations on member states and state aid 
related damages claims are normally introduced on the basis 
of that article. Damages claims founded on State aid rules 
may, however, also be brought on the basis of the failure by a 
member states to implement a Commission decision ordering 
a member state to recover unlawful and incompatible state 
aid from the benefi ciaries.[5] 

 Article 108 TFEU requires member states to notify the grant 
of state aid to the Commission and to await approval before 
implementing the aid. A breach of the notifi cation obligation 
arises therefore where a member state has granted aid 
without submitting a prior notifi cation to the Commission as 
required under Article 108(3) TFEU. A breach of the stand-
still obligation arises where the aid has been notifi ed, but 
was nonetheless implemented before the Commission’s 
approval under Articles 107(2) and (3) TFEU was obtained.

[6] The Commission refers to these obligations jointly as the 
standstill obligation and a breach of either of them will render 
the aid unlawful.[7] 

 As regards recovery decisions, national authorities may 
bring an action in order to force an aid benefi ciary to implement 
a recovery order. Aid benefi ciaries may also request national 
courts to review the legality of the national authorities’ 
repayment order. Third parties may seek compensation for 
damages due to a delayed implementation of a recovery 
decision, provided they have suffered a loss directly related 
to the delayed recovery. 

 While damages claims based on recovery decisions are 
usually more straightforward, damages claims based on 
unlawful aid (namely a breach of Article 108 TFEU) may be 
introduced in two ways. 

 Once the Commission has issued a fi nal decision 
declaring that a member state has granted unlawful and 
incompatible state aid (as in the SNCM case discussed in 
Part I of this series), competitors or third parties affected 
by the aid may bring damages claims under Article 108(3) 
TFEU. While this is grounds for a damages claim since the 
Commission has already established the unlawfulness of 
the aid, such a claim may only be introduced at the end 
of the Commission’s investigation, which may take two or 
more years. 

 The other way of introducing damages claims before 
national courts is to bring the action when an undertaking 
becomes aware that aid is being granted without having 
been notifi ed to the Commission, or where the aid has been 
notifi ed but is being implemented prior to the Commission’s 
approval decision. 

 Such claims are not precluded by the mere fact that the 
Commission may start to investigate the aid in parallel. 
Even if the Commission should ultimately consider that the 
aid is compatible, damages may still be justifi ed due to the 
fact that the aid was unlawful at the time it was granted.[8] 
This also applies even if the Commission issues an approval 
decision prior to the national court’s decision, provided that 
the claimant can demonstrate that a loss was suffered due 
to the premature implementation of the aid.[9] 

 Conditions for successful damages claims 
 Member states are liable to compensate for damages occurred 
as a result of member states’ breaches of EU law.[10] The 
conditions for such a liability are that: (i) the infringed rule of 
law is intended to confer rights on individuals; (ii) the breach is 
suffi ciently serious; and (iii) there is a direct causal link between 
the breach of the member state’s obligation and the damages 
suffered by the injured parties.[11] 

 The fi rst and second conditions are relatively 
straightforward.[12] The Union Courts have confi rmed that 
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Article 108(3) TFEU is directly applicable and confers rights 
on individuals,[13] and the breach of this provision will also 
generally be considered a suffi ciently serious breach of EU 
law.[14] 

 The third condition (direct causal link) is more cumbersome 
as it requires an in-depth assessment of the alleged loss 
suffered (for example, a loss of profi t, business opportunity 
or market share) as a result of the unlawful and incompatible 
aid at issue.[15] While that assessment is based on national 
rules, the EU principles of equivalence and effectiveness 
precludes the national rules from excluding a member state’s 
liability for loss of profi t.[16] 

 However, there are no specifi c EU rules for determining 
the amount of damages in the form of lost profi t, which in 
practice is one of the most problematic factual issues. One 
possibility, suggested by the Commission, is to compare 
the actual income with the hypothetical situation had the 
unlawful aid not been granted (which appears also to have 
been the method applied in the SNCM case).[17] 

  Procedural rules for damages claims  
 As in all other cases concerning breaches of the EU rules, the 
principle of member states’ procedural autonomy requires 
that the procedural rules applied to proceedings before 
national courts are those available under national law.[18] 

 However, the principle of procedural autonomy is 
subject to two essential conditions, namely the principle 
of equivalence[19] and the principle of effectiveness.[20] 
According to these principles, national procedural rules may 
not be less favourable than those governing claims under 
domestic law and they may not render the exercise of the 
rights conferred by EU law excessively diffi cult or practically 
impossible. These conditions are not merely theoretical 
and the Union Courts have reminded member states of 
the limitations imposed by those principles, including 
that national courts must refrain from applying national 
procedural rules which would violate the principles.[21] 

 For example: 

•  National procedural rules may not exclude a member 
state’s liability for loss of profi t – for example, by 
making it dependent on the loss of an asset or on 
preventing the claimant from improving his asset 
position.[22] 

•  National procedural rules may not limit legal standing 
only to the competitors of the benefi ciary.[23] 

•  National courts are required to use all means available 
under national procedural rules to give the claimant 
access to evidence where the burden of proof makes 
it impossible or excessively diffi cult for the claimant to 
substantiate its claim.[24] 

 It follows from the above that the Union Courts have gone a 
long way in limiting member states’ procedural autonomy in 
the fi eld of state aid in order to facilitate the access to bring 
damages claims. Nevertheless, as described in the following 
Part of this series, damages claims based on the state aid rules 
are still very limited. 

  The next article in this series concludes by looking at the 
main obstacles to damages actions and contains some 
preliminary thoughts on how to make State aid damages 
claims more effective.  

 Lena Sandberg is of counsel – and David Wood is a partner – 
at Gibson Dunn in Brussels. The authors wish to thank Pablo 
Figueroa & Ilias Georgiopoulos for their invaluable contributions 
to this series of articles. 
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 Examining actions for damages claims 
based on the state aid rules – Part III 
 by Lena Sandberg and David Wood 
 This is the fi nal of three articles examining damages claims 
and the state aid rules. Part I of the series started with 
the existence of and need for damages. Part II looked at 
damages for state aid breaches under existing Community 
law. This part concludes the series by looking at the 
main obstacles to damages actions and contains some 
preliminary thoughts on how to make state aid damages 
claims more effective. 

 Obstacles to private enforcement of 
EU state aid rules 
 As discussed in the previous two parts of this series of 
articles, the Union Courts and the Commission have taken a 
number of steps to ensure a role for national courts in the 
enforcement of state aid rules. Despite these steps, however, 
the evidence suggests that the national route still remains, 
to a large extent,  terra incognita  for competitors and third 
parties wishing to enforce their rights under state aid rules. 
In particular, a number of studies have shown that the 
enforcement of state aid rules at national level (especially 
in the form of damages claims) is still in its infancy and not 
suffi ciently effective.[1] 

 One reason often noted by practitioners is the limited 
knowledge of the state aid rules by competitors and national 
judges.[2] However, the Commission has now adopted 
numerous guidelines[3] and provides judges with information 
about the state aid rules.[4] There is also the possibility for 
national courts to refer issues to the CJEU for a preliminary 
ruling.[5] 

 Another reason frequently cited is the diversity of national 
rules. It is clear that while all member states’ systems provide 
for some form of damages action against public authorities, 
the standards (for example on limitation periods) and 
whether private parties may claim damages on the basis of 
a breach of Article 108 TFEU, vary greatly. There are also the 
general diffi culties associated with cross-border litigation.[6] 

 The third widely-recognised reason relates to the practical 
obstacles of establishing  locus standi , access to evidence and 
the proof of causation between the breach of Article 108(3) 
TFEU and economic loss sustained by the claimant.[7] Related 
to this is also the issue of demonstrating and calculating the 
actual damages suffered.[8] 

 These considerations suggest that the reasons behind the 
underuse of private enforcement in the fi eld of state aid law 
are at least to some extent similar to obstacles for bringing 
damages claims under the antitrust rules. 

 Lessons from antitrust damages claims 
 Damages litigation has played a vital role in the development 
of US antitrust law making: “ private litigants are the primary 

enforcers of antitrust rules ”.[9] The right to damages for 
antitrust breaches is also an EU right,[10] and the possibility 
to bring antitrust related damages claims also exists in all 
member states. 

 However, just like state aid related damages claims, 
antitrust related damages claims in the EU are governed by 
national rules which often make it both costly and diffi cult 
to bring. In order to overcome these obstacles, in 2014 the 
European Parliament and the Council adopted Directive 
2014/104/EU on Antitrust Damages Actions (the “Damages 
Directive”)   which aims at guaranteeing a level playing fi eld  
 for companies in the EU and improving access for consumers 
to exercise their rights.[11] The Damages Directive entered 
into force on 27 December 2016, and as of 13 November 
2017, 25 Member States have transposed the Directive into 
national law. 

 While the Damages Directive is limited to damages claims 
based on the antitrust rules, the rules are nevertheless aimed 
at facilitating claims and are therefore also indirectly relevant 
for the state aid rules, at least as an indication as to how to 
resolve problems which are common to both. 

 For example, the Damages Directive introduces rules on: 

•  Obligations to disclose documents. Given that the 
evidence in damages claims is usually held by the 
opposing party or third persons, the Damages Directive 
requires that member states’ national courts must be 
able to order a defendant or a third party, including public 
authorities, to disclose relevant documents required by 
a claimant who presents “ a reasoned justifi cation”  as 
to “ the plausibility of its claim ”.[12] In state aid cases, 
it is often of critical importance for a claimant to have 
access to the documentation of the national authorities 
or the aid benefi ciary. State aid damages litigation 
could therefore benefi t enormously from a facilitation 
of document disclosure. In turn, this could also partially 
make up for the lack of rights of third parties during the 
preliminary phase of a state aid procedure before the 
Commission or during the entire procedure if the aid is 
declared compatible.[13] 

•  Minimum limitation periods. Given that varying 
national limitation periods across the EU constitute 
an obstacle to bringing damages claims, the Damages 
Directive harmonises the rules by introducing a 
minimum limitation period of fi ve years.[14] The 
Damages Directive also harmonises the point in time 
at which limitation periods begin to run by providing 
that they start only when the infringement has 
ceased and the claimant knows, or “ can be reasonably 
expected to know ” of the behaviour, that it constitutes 
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an infringement and that it caused harm, as well as 
the identity of the infringer.[15] Given that limitation 
periods for bringing damages claims under the state 
aid rules also vary (for example,   it is three years in 
Germany, four years in France, and fi ve in Italy), this 
provision could usefully be extended to state aid 
damages litigation. 

•  Proof of harm. One of the most diffi cult obstacles 
in damages claims is to establish a nexus between 
an antitrust infringement and the alleged harm. 
The Damages Directive establishes a rebuttable 
presumption that cartel infringements cause harm 
and that national courts should be empowered to 
estimate the amount of the harm, “ if it is established 
that a claimant suffered harm but it is practically 
impossible or excessively diffi cult precisely to quantify 
the harm suffered on the basis of the evidence 
available ”.[16] State aid damages claims would 
benefi t from a similar rule (suitably adapted to the 
state aid rules). 

 Is a Damages Directive under the state aid 
rules justifi ed? 
 In order to determine whether a Damages Directive would 
pave the way for more state aid related damages claims it is 
useful to recall how damages claims may reach the national 
courts on the basis of the state aid rules. 

 As discussed in the previous articles in this series, a final 
Commission decision declaring that a member state has 
granted unlawful and incompatible state aid is a  prima 
facie  basis for bringing damages claims under Article 
108(3) TFEU. In such cases, the Commission has clearly 
established the unlawfulness of the aid. The other way of 
introducing damages claims before national courts is to 
bring an action where aid has been granted without prior 
notification to the Commission, or where the aid has been 
notified but is implemented prior to the Commission’s 
approval decision. 

 Since it is the unlawfulness (and not the incompatibility) 
which provides the basis for the damages claims, such 
damages claims will not automatically be nullifi ed by the 
mere fact that the Commission has opened a parallel state 
aid case on the matter. In fact, a positive Commission 
decision (declaring aid compatible) may even be used as a 
basis for bringing damage claims before national courts since 
it establishes the prior unlawfulness. 

 However, it is also clear that if the Commission’s case is 
initiated on the basis of a notifi cation by the member state 
(which in the case of aid schemes removes the unlawfulness 
of the aid for the future, provided that the grant of aid is also 
ceased), this will shorten the period during which damages 
may be claimed, or even make them negligible. In such cases, 
damages claims will be limited to the period during which the 
aid was unlawful.[17] For that reason, the appetite for state 
aid damages claims based on the unlawfulness of aid may be 
somewhat reduced. 

 Therefore, while a Damages Directive may signifi cantly 
facilitate the introduction of damages claims in the area of 
state aid, it is also fair to say that the inherent limitations in 
the state aid rules themselves reduce some of the scope of 
such claims, at least as regards those that are based on the 
unlawfulness of the aid. 

 Conclusion 
 Recovery of the aid is not the only remedy for a breach of the 
state aid rules, as actions for damages claims may provide a 
competitor or third parties with compensation for the harm 
suffered by the grant of unlawful aid. In particular, state aid 
related damages claims may be introduced on the basis of a 
fi nal Commission decision declaring the aid unlawful (as in the 
 Corsica Ferries  case) and on the basis of recovery decisions. 

 However, private litigants have so far failed to make full 
use of the opportunity to bring damages claims. The problem 
is not only establishing a causal link between the breach of 
the State aid rules and the harm suffered, but that some state 
aid related damages claims based on unlawfulness of aid 
may even become pointless if the State aid is subsequently 
notifi ed. 

 The Damages Directive provides a useful model for 
further study into the ways in which state aid-related claims 
may be facilitated before national courts. Apart from the 
general interest in seeing a stronger deterrent for unlawful 
acts, competitors and third parties would clearly benefi t. 
The Commission might also benefi t given that it is likely to 
contribute to reducing the number of complaints, and the 
resources required to deal with them. 

 This article concludes the series. 

 Lena Sandberg is of counsel – and David Wood is a partner – 
at Gibson Dunn in Brussels. The authors wish to thank Pablo 
Figueroa & Ilias Georgiopoulos for their invaluable contributions 
to this series of articles 
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