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AMENDMENTS TO THE PREVENTION OF CORRUPTION ACT, 1988 

IMPLICATIONS FOR COMMERCIAL ORGANIZATIONS DOING  
BUSINESS IN INDIA 

 

To Our Clients and Friends:  

The Indian Parliament recently passed the Prevention of Corruption Act (Amendment) Act, 2018 (the 
"2018 Amendment"), amending the Prevention of Corruption Act, 1988 (the "PCA"). The PCA is the 
primary Indian legislation tackling corruption and bribery involving public officials in India.  The 2018 
Amendment has been in the works for several years and marks the most significant set of amendments 
made to the PCA since its inception.  The 2018 Amendment—which came into force on July 26, 
2018[1]--effects critical changes to the PCA, including direct liability for commercial organizations 
involved in bribery in India.  This update provides an overview of the key changes effected by the 2018 
Amendment and its impact on commercial organizations doing business in India.[1a] 

A. Supply Side of Bribery 

Prior to the  2018 Amendment, the primary focus of the PCA had been to deal with the demand side of 
corruption.  The main charging sections of the PCA deal with the acceptance of bribes by public servants. 
Prior to the 2018 Amendment, Section 7 of the PCA penalized a public servant who accepted or obtained 
gratification other than legal remuneration in respect of an official act.  Section 11 made it an offence 
for a public servant, among other things, to accept or obtain for himself or for any other person, "any 
valuable thing without consideration or for a consideration which he knows to be inadequate", from any 
person who may have an interest in a proceeding or business transacted by the public servant, or some 
connection with the official function of the public servant or his subordinates.  

The PCA covered the supply side of bribery only indirectly. The abetment of an offence under Sections 7 
or 11 of the historical PCA was punishable under Section 12.  A person offering a bribe or giving a 
valuable item to a public servant could have been prosecuted for abetting an offence under Sections 7 or 
11 of the PCA.    

The 2018 Amendment overhauls these charging sections of the PCA and includes a distinct offence 
dealing with the supply side of bribery. Section 8 of the amended PCA prohibits the giving or promising 
to give an undue advantage (which includes any kind of gratification) other than legal remuneration to a 
public servant with the intention of inducing or rewarding a public servant for the improper performance 
of any public function.  Whether the offer or promise is ultimately accepted by the public servant is 
immaterial.  Punishment for the offence may include imprisonment for a period not exceeding seven 
years and/or a fine.  
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At this juncture, it is important to note the import of the term "public servant" under the PCA. The general 
understanding was that the term referred to employees of different branches of the state (executive, 
legislature, judiciary) or employees of public sector undertakings and institutions.  As a result of the 
broad manner in which the term 'public servant' has been defined in the PCA, however, it is not just 
persons associated with an Indian governmental institution who come under PCA purview. For example, 
as the PCA's definition of the term 'public servant' includes any person who discharges a duty in "which 
the State, the public or the community at large has an interest"[2], the Supreme Court of India ruled in 
2016 that the term also includes employees of private banks.[3] 

B. Removal of Immunity to Bribe Giver 

Under Section 24 of the PCA (in its unamended form), bribe givers received immunity from prosecution 
if they reported the acceptance of a bribe by a public servant or became a witness in the prosecution of 
a bribery offence.  The 2018 Amendment significantly limits this protection for bribe givers, and instead 
increases the burden on bribe givers to report the occurrence of an offence.  Those seeking immunity 
must now prove that they were "compelled" to provide an undue advantage (such as a bribe) to a public 
servant and must report the provision of the undue advantage to Indian enforcement or investigating 
agencies within a period of seven days.[4]  It is currently unclear as to what evidence would be needed 
to establish that a person was compelled to provide a bribe by a public servant.  

C. Bribery by Commercial Organizations  

The 2018 Amendment has introduced provisions that will have a far-reaching impact on commercial 
organizations operating in India.  While these amendments are intended to improve integrity levels 
within the Indian business community, they will also significantly increase the compliance burden for 
companies doing business in India.   

Under Section 9 of the amended PCA, a commercial organization can be held liable "if any person 
associated with the commercial organisation gives or promises to give any undue advantage to a public 
servant" with an intent to obtain or retain business or any advantage for that commercial 
organizations.  This provision covers all types of entities (including domestic companies, foreign 
companies and partnerships) doing business in India, but does not include charitable organizations. 
Commercial organizations operating in India will therefore be vicariously liable for any bribes provided 
to public servants by persons associated with such organizations.  In order to cast a wide net on 
intermediaries who provide bribes on behalf of commercial organizations, the 2018 Amendment 
considers anyone "who performs services for or on behalf of the commercial organisation" to be a person 
associated with such organization. Consequently, commercial organizations can be held liable for the 
actions of their employees, agents, service providers and professional advisers.  Further, a parent 
company (including a foreign parent company) can be held liable under the PCA for the actions of its 
Indian subsidiary.  

Commercial organizations can avoid liability for a bribe provided by a person associated with them by 
demonstrating that the bribe was provided to the public servant despite the organization putting in place 
"adequate procedures designed to prevent" it.  While the 2018 Amendment does not delineate what are 
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considered to be "adequate procedures", it requires the Indian Government to prescribe guidelines in this 
regard.[5]  

The requirement to install adequate safeguards is the latest in a legislative trend mandating robust 
compliance programs.  For example, the [Indian] Companies Act, 2013 requires directors of Indian 
companies to annually certify that they have "taken proper and sufficient care for the maintenance of 
adequate accounting records… for preventing and detecting fraud and other irregularities".[6]  More 
stringent obligations apply to companies that are listed on Indian stock exchanges. 

Foreign parent companies should be mindful of the increased liability under the amended PCA. As parent 
entities may now be held liable in India for wrong-doing committed by their Indian subsidiaries, such 
parent companies should ensure that their Indian subsidiaries have adequate procedures to prevent bribe-
giving to Indian public servants.  Until such time as the Indian Government stipulates guidelines 
regarding the "adequate procedures", commercial organizations doing business in India would do well 
to adhere to established international standards for compliance programs, such as those expected under 
the U.S. Foreign Corrupt Practices Act ("FCPA") and the U.K. Bribery Act ("UKBA").   

D. Managerial Liability 

In addition to imposing liability on individuals providing bribes to public servants and commercial 
organizations deriving business or an advantage from such bribes, the 2018 Amendment also imposes 
liability on directors, managers, secretaries and other officers of a commercial organization.  Under 
Section 10 of the amended PCA, managerial personnel of a commercial organization will be liable if the 
prosecution is able to establish that such personnel consented to or connived with the person committing 
the offence under the PCA. Managerial personnel can face imprisonment for up to seven years and/or 
fines if found guilty.  

Even though managers of commercial organizations will not be held liable for bribes that are provided 
without their knowledge or participation, it is more important than ever for management to set the right 
tone at the top of their organizations to avoid personal liability and ensure that their organizations do not 
fall afoul of the amended PCA.    

E. Conclusion 

The 2018 Amendment makes significant changes to a law that has been in place for over three decades 
and has seen uneven enforcement.  The investigative and prosecutorial burden required to successfully 
enforce the provisions of the PCA against errant public servants appears to have increased[7] as a result 
of the 2018 Amendment.  However, the new law also brings with it a promise of more speedy trials in 
bribery cases.  Under the amended PCA, trials are required to be completed within two years from the 
date on which the case is filed.  While this amendment does not address delays that generally plague the 
investigative process, it is expected to expedite cases once filed.[8]  

For commercial organizations doing business in India, the 2018 Amendment is an opportunity to revisit 
their anti-bribery policies, compliance programmes, and processes,  especially for frameworks that have 
been focused on ensuring compliance with legislation like the FCPA or the UKBA.  With commercial 
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organizations and managerial personnel now directly under scrutiny for violations of the PCA, 
multinational organizations need to ensure that their India operations rise up to the heightened 
compliance standards ushered in by the 2018 Amendment.  

 

[1] Gazette Notification No. S.O. 3664(E) dated 26 July 2018.  

[1a] This update is based on the text of the 2018 Amendment as passed by the upper house of the 
Indian Parliament on the 19th of July, 2018.  

[2] Section 2(c)(viii) of the PCA. 

[3] See Central Bureau of Investigation v. Ramesh Gelli and others, Criminal Appeal Nos. 1077-
1081 of 2013 and Writ Petition (Crl.) no. 167 of 2015. The Supreme Court of India came to include 
private bankers within the definition of a public servant also as a result of provisions of the [Indian] 
Banking Regulation Act, 1949. 

[4] Parliament passes bill to punish bribe-givers, Deccan Herald, at: 
https://www.deccanherald.com/national/parliament-passes-bill-punish-683401.html (25 July 2018).  

[5] The Institute of Company Secretaries of India (ICSI) formulated a Corporate Anti-Bribery Code 
in October 2017 that can be adopted by Indian commercial organizations on a voluntary basis. However, 
there is no statutory backing for this code and nothing to suggest that policies and stipulations contained 
therein would satisfy the requirements of the amended PCA. 

[6] Section 134(5)(c) of the Companies Act, 2013.  

[7] Section 17A is a new provision requiring the prior sanction of the relevant federal or state 
government with whom the public servant is employed.  

[8] Under Section 4(5) of the amended PCA, the trial period can be extended until a maximum of 
four years from the date of filing of the case provided that the judge hearing the case records reasons for 
any extension beyond the initial two year period.   

 

 

 

Gibson Dunn's lawyers are available to assist in addressing any questions you may have regarding 
these issues.  We have more than 110 attorneys with FCPA experience, including a number of former 

federal prosecutors and SEC officials, spread throughout the firm's domestic and international 
offices.  Please contact the Gibson Dunn attorney in the firm's FCPA group with whom you work, or 

the authors: 

https://www.deccanherald.com/national/parliament-passes-bill-punish-683401.html
https://www.gibsondunn.com/practice/fcpa/


 

 

 

5 

Kelly Austin - Hong Kong (+852 2214 3788, kaustin@gibsondunn.com) 
Karthik Ashwin Thiagarajan - Singapore (+65 6507 3636, kthiagarajan@gibsondunn.com) 

Oliver D. Welch - Hong Kong (+852 2214 3716, owelch@gibsondunn.com) 
Please also feel free to contact any of the following leaders and members of the FCPA group: 

Washington, D.C. 
F. Joseph Warin - Co-Chair (+1 202-887-3609, fwarin@gibsondunn.com) 

Richard W. Grime (+1 202-955-8219, rgrime@gibsondunn.com) 
Patrick F. Stokes (+1 202-955-8504, pstokes@gibsondunn.com) 

Judith A. Lee (+1 202-887-3591, jalee@gibsondunn.com) 
David P. Burns (+1 202-887-3786, dburns@gibsondunn.com) 
David Debold (+1 202-955-8551, ddebold@gibsondunn.com) 

Michael S. Diamant (+1 202-887-3604, mdiamant@gibsondunn.com) 
John W.F. Chesley (+1 202-887-3788, jchesley@gibsondunn.com) 
Daniel P. Chung (+1 202-887-3729, dchung@gibsondunn.com)  

Stephanie Brooker (+1 202-887-3502, sbrooker@gibsondunn.com) 
M. Kendall Day (+1 202-955-8220, kday@gibsondunn.com) 

Stuart F. Delery (+1 202-887-3650, sdelery@gibsondunn.com) 
Adam M. Smith (+1 202-887-3547, asmith@gibsondunn.com) 

Oleh Vretsona (+1 202-887-3779, ovretsona@gibsondunn.com) 
Christopher W.H. Sullivan (+1 202-887-3625, csullivan@gibsondunn.com) 

Courtney M. Brown (+1 202-955-8685, cmbrown@gibsondunn.com) 
Jason H. Smith (+1 202-887-3576, jsmith@gibsondunn.com) 

Ella Alves Capone (+1 202-887-3511, ecapone@gibsondunn.com)  
Pedro G. Soto (+1 202-955-8661, psoto@gibsondunn.com) 

New York 
Reed Brodsky (+1 212-351-5334, rbrodsky@gibsondunn.com) 
Joel M. Cohen (+1 212-351-2664, jcohen@gibsondunn.com) 
Lee G. Dunst (+1 212-351-3824, ldunst@gibsondunn.com) 

Mark A. Kirsch (+1 212-351-2662, mkirsch@gibsondunn.com) 
Alexander H. Southwell (+1 212-351-3981, asouthwell@gibsondunn.com) 

Lawrence J. Zweifach (+1 212-351-2625, lzweifach@gibsondunn.com) 
Daniel P. Harris (+1 212-351-2632, dpharris@gibsondunn.com) 

Denver 
Robert C. Blume (+1 303-298-5758, rblume@gibsondunn.com) 

John D.W. Partridge (+1 303-298-5931, jpartridge@gibsondunn.com) 
Ryan T. Bergsieker (+1 303-298-5774, rbergsieker@gibsondunn.com)  

Laura M. Sturges (+1 303-298-5929, lsturges@gibsondunn.com)  

Los Angeles 
Debra Wong Yang - Co-Chair (+1 213-229-7472, dwongyang@gibsondunn.com) 

Marcellus McRae (+1 213-229-7675, mmcrae@gibsondunn.com) 
Michael M. Farhang (+1 213-229-7005, mfarhang@gibsondunn.com) 

Douglas Fuchs (+1 213-229-7605, dfuchs@gibsondunn.com) 

http://www.gibsondunn.com/Lawyers/kaustin
mailto:kaustin@gibsondunn.com
http://www.gibsondunn.com/lawyers/kthiagarajan
mailto:kthiagarajan@gibsondunn.com
http://gibsondunn.com/lawyers/owelch
mailto:owelch@gibsondunn.com
https://www.gibsondunn.com/practice/fcpa/
http://www.gibsondunn.com/lawyers/fwarin
mailto:fwarin@gibsondunn.com
http://www.gibsondunn.com/lawyers/rgrime
mailto:rgrime@gibsondunn.com
http://www.gibsondunn.com/lawyers/pstokes
mailto:pstokes@gibsondunn.com
http://www.gibsondunn.com/Lawyers/jalee
mailto:jalee@gibsondunn.com
http://www.gibsondunn.com/Lawyers/dburns
mailto:dburns@gibsondunn.com
http://www.gibsondunn.com/Lawyers/ddebold
mailto:ddebold@gibsondunn.com
http://www.gibsondunn.com/lawyers/mdiamant
mailto:mdiamant@gibsondunn.com
http://www.gibsondunn.com/Lawyers/jchesley
mailto:jchesley@gibsondunn.com
http://www.gibsondunn.com/lawyers/dchung
mailto:dchung@gibsondunn.com
http://www.gibsondunn.com/lawyers/sbrooker
mailto:sbrooker@gibsondunn.com
https://www.gibsondunn.com/lawyer/day-m-kendall/
mailto:kday@gibsondunn.com
http://www.gibsondunn.com/lawyers/sdelery
mailto:sdelery@gibsondunn.com
http://www.gibsondunn.com/lawyers/asmith
mailto:asmith@gibsondunn.com
http://www.gibsondunn.com/Lawyers/ovretsona
mailto:ovretsona@gibsondunn.com
http://www.gibsondunn.com/lawyers/csullivan
mailto:csullivan@gibsondunn.com
http://www.gibsondunn.com/lawyers/cmbrown
mailto:cmbrown@gibsondunn.com
http://www.gibsondunn.com/lawyers/jsmith
mailto:jsmith@gibsondunn.com
https://www.gibsondunn.com/lawyer/capone-ella-alves/
mailto:ecapone@gibsondunn.com
http://www.gibsondunn.com/lawyers/psoto
mailto:psoto@gibsondunn.com
http://www.gibsondunn.com/lawyers/rbrodsky
mailto:rbrodsky@gibsondunn.com
http://www.gibsondunn.com/Lawyers/jcohen
mailto:jcohen@gibsondunn.com
http://www.gibsondunn.com/Lawyers/ldunst
mailto:ldunst@gibsondunn.com
http://www.gibsondunn.com/Lawyers/mkirsch
mailto:mkirsch@gibsondunn.com
http://www.gibsondunn.com/Lawyers/asouthwell
mailto:asouthwell@gibsondunn.com
http://www.gibsondunn.com/Lawyers/lzweifach
mailto:lzweifach@gibsondunn.com
http://www.gibsondunn.com/lawyers/dpharris
mailto:dpharris@gibsondunn.com
http://www.gibsondunn.com/Lawyers/rblume
mailto:rblume@gibsondunn.com
http://gibsondunn.com/lawyers/jpartridge
mailto:jpartridge@gibsondunn.com
http://gibsondunn.com/lawyers/rbergsieker
mailto:rbergsieker@gibsondunn.com
http://www.gibsondunn.com/Lawyers/lsturges
mailto:lsturges@gibsondunn.com
http://www.gibsondunn.com/lawyers/dwongyang
mailto:dwongyang@gibsondunn.com
http://www.gibsondunn.com/lawyers/mmcrae
mailto:mmcrae@gibsondunn.com
http://www.gibsondunn.com/lawyers/mfarhang
mailto:mfarhang@gibsondunn.com
http://www.gibsondunn.com/lawyers/dfuchs
mailto:dfuchs@gibsondunn.com


 

 

 

6 

San Francisco 
Winston Y. Chan (+1 415-393-8362, wchan@gibsondunn.com) 
Thad A. Davis (+1 415-393-8251, tadavis@gibsondunn.com) 
Marc J. Fagel (+1 415-393-8332, mfagel@gibsondunn.com) 

Charles J. Stevens - Co-Chair (+1 415-393-8391, cstevens@gibsondunn.com) 
Michael Li-Ming Wong (+1 415-393-8333, mwong@gibsondunn.com) 

Palo Alto 
Benjamin Wagner (+1 650-849-5395, bwagner@gibsondunn.com) 

London 
Patrick Doris (+44 20 7071 4276, pdoris@gibsondunn.com) 

Charlie Falconer (+44 20 7071 4270, cfalconer@gibsondunn.com) 
Sacha Harber-Kelly (+44 20 7071 4205, sharber-kelly@gibsondunn.com)  

Philip Rocher (+44 20 7071 4202, procher@gibsondunn.com) 
Steve Melrose (+44 (0)20 7071 4219, smelrose@gibsondunn.com) 

Paris  
Benoît Fleury (+33 1 56 43 13 00, bfleury@gibsondunn.com)   

Bernard Grinspan (+33 1 56 43 13 00, bgrinspan@gibsondunn.com) 
Jean-Philippe Robé (+33 1 56 43 13 00, jrobe@gibsondunn.com) 

Audrey Obadia-Zerbib (+33 1 56 43 13 00, aobadia-zerbib@gibsondunn.com) 

Munich 
Benno Schwarz (+49 89 189 33-110, bschwarz@gibsondunn.com) 

Michael Walther (+49 89 189 33-180, mwalther@gibsondunn.com)  
Mark Zimmer (+49 89 189 33-130, mzimmer@gibsondunn.com) 

Hong Kong 
Kelly Austin (+852 2214 3788, kaustin@gibsondunn.com) 

Oliver D. Welch (+852 2214 3716, owelch@gibsondunn.com) 

São Paulo 
Lisa A. Alfaro - Co-Chair (+55 (11) 3521-7160, lalfaro@gibsondunn.com) 

Fernando Almeida (+55 (11) 3521-7095, falmeida@gibsondunn.com)  
 
 

© 2018 Gibson, Dunn & Crutcher LLP 

Attorney Advertising:  The enclosed materials have been prepared for general informational purposes 
only and are not intended as legal advice. 

http://gibsondunn.com/lawyers/wchan
mailto:wchan@gibsondunn.com
http://www.gibsondunn.com/lawyers/tadavis
mailto:tadavis@gibsondunn.com
http://gibsondunn.com/lawyers/mfagel
mailto:mfagel@gibsondunn.com
http://www.gibsondunn.com/lawyers/cstevens
mailto:cstevens@gibsondunn.com
http://gibsondunn.com/lawyers/mwong
mailto:mwong@gibsondunn.com
http://www.gibsondunn.com/lawyers/bwagner
mailto:bwagner@gibsondunn.com
http://gibsondunn.com/lawyers/pdoris
mailto:pdoris@gibsondunn.com
http://gibsondunn.com/Lawyers/cfalconer
mailto:cfalconer@gibsondunn.com
https://www.gibsondunn.com/lawyer/harber-kelly-sacha/
mailto:sharber-kelly@gibsondunn.com
http://gibsondunn.com/Lawyers/procher
mailto:procher@gibsondunn.com
http://www.gibsondunn.com/lawyers/smelrose
mailto:smelrose@gibsondunn.com
http://www.gibsondunn.com/Lawyers/bfleury
mailto:bfleury@gibsondunn.com
http://gibsondunn.com/lawyers/bgrinspan
mailto:bgrinspan@gibsondunn.com
http://www.gibsondunn.com/Lawyers/jrobe
mailto:jrobe@gibsondunn.com
http://gibsondunn.com/lawyers/aobadia-zerbib
mailto:aobadia-zerbib@gibsondunn.com
http://www.gibsondunn.com/Lawyers/bschwarz
mailto:bschwarz@gibsondunn.com
http://www.gibsondunn.com/Lawyers/mwalther
mailto:mwalther@gibsondunn.com
http://www.gibsondunn.com/Lawyers/mzimmer
http://www.gibsondunn.com/Lawyers/mzimmer
mailto:mzimmer@gibsondunn.com
http://www.gibsondunn.com/Lawyers/kaustin
mailto:kaustin@gibsondunn.com
http://gibsondunn.com/lawyers/owelch
mailto:owelch@gibsondunn.com
http://www.gibsondunn.com/lawyers/lalfaro
mailto:lalfaro@gibsondunn.com
http://www.gibsondunn.com/lawyers/falmeida
mailto:falmeida@gibsondunn.com

