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Our Litigators of the Week are Gibson, Dunn & Crutcher’s 
two Teds: Theodore Boutrous and Theodore Olson. They 
led a team that jumped into action when the White House 
revoked the press pass of CNN’s Jim Acosta, suing to force 
the Trump administration to restore his access. 

Boutrous discussed the case with The Lit Daily. 
Lit Daily: Walk us through the events that led up to 

the litigation.
Ted Boutrous: On November 7, CNN’s chief White 

House correspondent Jim Acosta attended the President’s 
press briefing following the mid-term elections.  Mr. 
Acosta asked the President several tough questions, 
which the President answered by attacking CNN as the 
“enemy of the people” and calling Mr. Acosta “rude.”  

That evening, as Mr. Acosta was returning to the 
White House for a news report, the Secret Service con-
fiscated his “hard pass”—the credentials that give him 
access to White House grounds. Press Secretary Sanders 
tweeted that Jim’s pass had been revoked because he 
had “placed his hands on” a White House intern who 
had tried to take the microphone from him at the press 
conference, a false accusation she supported by tweeting 
out a doctored video. Without his press pass, Jim could 
no longer do his job.   

When and how did the Gibson Dunn team get 
involved?

As soon as I heard the news, I reached out to David 
Vigilante, the assistant general counsel at Turner, as well 
as Ted Olson. Ted and I had worked with David on other 
major First Amendment matters for CNN and the three 
of us developed a game plan and strategy.  

 Ted and I immediately assembled a team with deep 
knowledge of First Amendment law, including our part-
ners Anne Champion and Josh Lipshutz. They were 
ready to jump right in that night. 

Beyond one reporter’s press pass, what was at stake?
The freedom of the press to gather and report the news 

about the President and the White House, and the pub-
lic’s right to scrutinize the government’s activities. The 
revocation of Mr. Acosta’s “hard pass” was the culmina-
tion of over two years of attacks on CNN, Mr. Acosta, 
and journalism itself. The entire industry saw how critical 
this case would be, as shown by the outpouring of public 
support we received from dozens of news organizations 
around the world—everyone from the New York Times 
to the Washington Post to Fox News.   

To what extent has an incident like this happened 
before?

It hasn’t. Many presidents have been frustrated with 
the press, but we could not find any precedent for the 
revocation of a White House press pass. This was truly an 
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extraordinary event and that’s why it was so important 
to fight back.

What were some key precedents?
In Sherrill v. Knight, the D.C. Circuit held there is 

a First Amendment interest in a White House press 
pass, and access cannot be “denied arbitrarily or for less 
than compelling reasons.”  569 F.2d 124, 129 (D.C. Cir. 
1977). Under that precedent, a White House reporter 
cannot be excluded from White House grounds without 
due process of law, including notice of the reasons for 
the denial, meaningful standards, and an opportunity 
to be heard. We also drew support from many Supreme 
Court decisions prohibiting content and viewpoint dis-
crimination by the government, as well as landmark First 
Amendment cases like New York Times v. Sullivan.

This case unfolded very quickly. How was the team 
able to mount such a rapid response?

We had already looked at some of these issues when 
the White House had sought to exclude journalists from 
other press events, so we had a good head start. But we 
had to develop both the factual record and legal argu-
ments within a matter of days, so we divided up respon-
sibility, with Anne Champion leading the fact team, Josh 
Lipshutz leading the briefing team, and Ted Olson and I 
working with them and the clients to put it all together 
into a compelling narrative.  

How did you prepare for oral argument?
Quickly.  We filed on Tuesday morning, November 

13, received the government’s TRO opposition papers 
at 11 a.m. Wednesday morning, and had only four hours 
to prepare for the 3 p.m. hearing that afternoon. We 
anticipated much of what the government would argue, 
though we were surprised by the breadth of the presi-
dential powers the government was seeking. We quickly 
crafted rebuttal arguments, held a mini-moot with the 
clients, and walked into court ready for anything.  

The argument before Judge Timothy J. Kelly lasted 
more than two hours. What were some highlights?

The government took an extremely broad position, 
telling the court that the President “can discrimi-
nate based on viewpoint; based on content; based on 
whether he thinks you’ll get good coverage.” That is 
simply not the law.  When Judge Kelly asked me about 

the government’s original rationale for expelling Mr. 
Acosta—his supposed “placing of the hands” on a White 
House intern—I said it was “absolutely false.” When 
the government attorney got up, he admitted that “the 
hands on the intern issue” is one “that we don’t have in 
the brief” and that “we’re not relying on here.”  

Judge Kelly granted your motion on November 16 
in an oral ruling from the bench. What did the court 
hold?

The court found that CNN and Mr. Acosta had a 
“First Amendment liberty interest” in Mr. Acosta’s 
press pass and ordered that Mr. Acosta’s press pass be 
immediately restored.  As the court held, the White 
House’s initial explanation for the revocation—that 
Mr. Acosta “placed his hands” on the White House 
staffer—was “likely untrue” and based on “evidence 
of questionable accuracy.”  The court concluded that 
whatever process had been used to revoke Mr. Acosta’s 
hard pass was “shrouded in mystery,” and found that Mr. 
Acosta and CNN would incur irreparable harm “every 
day” the government continued to infringe their con-
stitutional rights.   

This wasn’t the end. What happened next and how 
did you respond?

We got the TRO Friday morning, and Jim was back to 
work at the White House that afternoon. At 9 p.m. that 
night, Jim received a letter from the White House tell-
ing him his pass was once again going to be suspended 
based on the November 7 press conference and demand-
ing a response by Sunday. This forced us to go back to 
the court on Monday morning with another emergency 
filing. Finally, at 3 p.m. on Monday, the White House 
backed down and informed Jim that his hard pass had 
been “restored.”  The case was over. 

What do you think is the wider importance of this 
case? What message does it send?

That the courts will serve as a check on the White 
House if it violates the First Amendment rights of the 
press and the public.  

Jenna Greene is editor of The Litigation Daily and 
author of the "Daily Dicta" column. She is based in the San 
Francisco Bay Area and can be reached at jgreene@alm.com.
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