January 7, 2019

2018 YEAR-END FCPA UPDATE

To Our Clients and Friends:
2018 was an extraordinary year in the U.S. government's efforts to combat foreign corruption. The 38
combined FCPA enforcement actions, resulting in $1 billion in corporate fines, alone provide much to
discuss. But this is only a part of the story of the year in anti-corruption enforcement, as we also saw an
explosion in the pursuit of FCPA-related offenses, continued multi-national enforcement, and a rare
appellate decision on the jurisdictional reach of the FCPA, among many other developments.
This client update provides an overview of the FCPA and other domestic and international anticorruption enforcement, litigation, and policy developments from the year 2018, as well as the trends we
see from this activity. For more analysis on the year in anti-corruption enforcement as well as challenges
in compliance and corporate governance, please join us for one or both of our upcoming complimentary
webcast presentations: FCPA Trends in the Emerging Markets of Asia, Russia, Latin America, and
Africa on January 8 (to register, click here) and Challenges in Compliance and Corporate
Governance on January 29 (to register, click here).
FCPA OVERVIEW
The FCPA's anti-bribery provisions make it illegal to corruptly offer or provide money or anything else
of value to officials of foreign governments, foreign political parties, or public international
organizations with the intent to obtain or retain business. These provisions apply to "issuers," "domestic
concerns," and those acting on behalf of issuers and domestic concerns, as well as to "any person" who
acts while in the territory of the United States. The term "issuer" covers any business entity that is
registered under 15 U.S.C. § 78l or that is required to file reports under 15 U.S.C. § 78o(d). In this
context, foreign issuers whose American Depository Receipts ("ADRs") or American Depository Shares
("ADSs") are listed on a U.S. exchange are "issuers" for purposes of the FCPA. The term "domestic
concern" is even broader and includes any U.S. citizen, national, or resident, as well as any business
entity that is organized under the laws of a U.S. state or that has its principal place of business in the
United States.
In addition to the anti-bribery provisions, the FCPA also has "accounting provisions" that apply to issuers
and those acting on their behalf. First, there is the books-and-records provision, which requires issuers
to make and keep accurate books, records, and accounts that, in reasonable detail, accurately and fairly
reflect the issuer's transactions and disposition of assets. Second, the FCPA's internal controls provision
requires that issuers devise and maintain reasonable internal accounting controls aimed at preventing
and detecting FCPA violations. Prosecutors and regulators frequently invoke these latter two sections
when they cannot establish the elements for an anti-bribery prosecution or as a mechanism for
compromise in settlement negotiations. Because there is no requirement that a false record or deficient

control be linked to an improper payment, even a payment that does not constitute a violation of the antibribery provisions can lead to prosecution under the accounting provisions if inaccurately recorded or
attributable to an internal controls deficiency.
International corruption also may implicate other U.S. criminal laws. Increasingly in recent years,
prosecutors from the FCPA Unit of the U.S. Department of Justice ("DOJ") have begun charging nonFCPA crimes such as money laundering, mail and wire fraud, Travel Act violations, tax violations, and
even false statements, in addition to or instead of FCPA charges. Perhaps most prevalent amongst these
"FCPA-related" charges is money laundering—a generic term used as shorthand for several statutory
provisions that together criminalize the concealment or transfer of proceeds from certain "specified
unlawful activities," including corruption under the laws of foreign nations, through the U.S. banking
system. DOJ frequently deploys the money laundering statutes to charge "foreign officials" who are not
themselves subject to the FCPA. It is thus increasingly commonplace for DOJ to charge the alleged
giver of a corrupt payment with FCPA violations and the alleged recipient with money laundering
violations.
FCPA AND FCPA-RELATED ENFORCEMENT STATISTICS
The below table and graph detail the number of FCPA enforcement actions initiated by DOJ and the
Securities and Exchange Commission ("SEC"), the statute's dual enforcers, during the past 10 years.
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Viewed from this perspective, 2018 was undoubtedly a productive year, and enforcement trends must
have a multi-year lens. When we see our counterparts in the hallways of the Bond Building, we see
plenty of evidence of a continued frenetic pace of activity within the FCPA Unit. To illustrate this
further, one need only look at a slightly different set of statistics that captures the activity of DOJ's FCPA
Unit rather than the number of cases it brings under a particular statute. As can be seen from the below
table and graph, which includes non-FCPA charges brought by the FCPA Unit in international corruption
investigations, 2018 was the second most prolific year in the history of foreign anti-corruption
enforcement by the U.S. government.
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2018 FCPA + FCPA-RELATED ENFORCEMENT TRENDS
In each of our year-end FCPA updates, we seek not only to report on the year's FCPA enforcement
actions but also to identify and synthesize the trends that stem from these actions. For 2018, seven key
enforcement trends stand out from the rest:
1.

DOJ brings "FCPA-related" charges against individuals at an unprecedented pace;

2.

Venezuela in the spotlight;

3.

Continuing scrutiny of the financial services industry;

4.

Continuing reverberations from Brazil's "Operation Car Wash";

5.

Public company executives, don't forget about the SEC . . . ;

6.

The SEC continues to assert aggressive theories in non-precedential settlements; and

7.

DOJ issues four declinations under the FCPA Corporate Enforcement Policy.
DOJ Brings "FCPA-Related" Charges at an Unprecedented Pace

As discussed above, DOJ has in the past several years fundamentally changed its approach to
international corruption cases. A phenomenon we first reported in our 2009 Year-End FCPA Update,
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when it was but a trickle, has now become a full-fledged river. In 2018, DOJ's FCPA Unit brought 26
non-FCPA criminal cases on top of 21 FCPA enforcement actions. This is a dramatic upswing in nonFCPA prosecutions brought by the FCPA Unit, on par with the output of the prior decade
combined. Accounting most significantly for this trend is DOJ's aggressive deployment of the money
laundering statute, in particular against officials of foreign governments.
For decades, it has been established law that "foreign officials"—a necessary participant in at least
completed FCPA bribery schemes—are nonetheless not covered by the anti-bribery provisions. And for
many years that meant that DOJ focused its criminal enforcement efforts on the "supply side" of
bribery. But starting several years ago, and then exploding in the numbers shown this year, DOJ has
attacked the "demand side" every bit as aggressively, principally by charging foreign official bribe
recipients (though not sitting, high-level officials) with money laundering. The most prolific example
would be those charged in connection with the Venezuelan bribery schemes described in the following
section, although by no means is this the only example.
In addition to turning the officials of foreign sovereigns into U.S. defendants, another significant
characteristic of DOJ's money laundering explosion is the potential for theories of U.S. jurisdiction that
exceed even the FCPA in their aggressiveness. For an FCPA bribery charge, the defendant should be a
U.S. national, a U.S. company, an employee or agent of an issuer or U.S. company, or a foreign party
alleged to have taken an action on U.S. soil. But for money laundering jurisdiction, DOJ has for some
time taken the position that the mere use of U.S. correspondent bank accounts—through which the vast
majority of U.S. dollar transactions worldwide are routed—is sufficient to vest the United States with
jurisdiction to prosecute. Thus, if a wire for a corrupt payment in U.S. dollars is made from an account
in Foreign Country A to an account in Foreign Country B, but routes instantaneously through a bank
account in a U.S. dollar-denominated account in New York, DOJ may assert it has jurisdiction over that
transaction even if the parties and business at issue are wholly foreign. Examples of this aggressive
theory on display in 2018 can be seen in the Chi Ping Patrick Ho and Azat Martirossian prosecutions
discussed below, among others. The law on this issue is at this point unclear and subject to multiple
statutory and due process defenses—we expect this aggressive assertion of extra-U.S. jurisdiction to be
a frequent source of litigation in the years to come.
One final point of note with respect to the DOJ FCPA Unit's focus on money laundering charges is that
increasingly FCPA Unit attorneys are teaming up with attorneys from the Money Laundering and Asset
Recovery Section ("MLARS"). We have been covering in these updates the work of MLARS for years
now, including through their "Kleptocracy Asset Recovery Initiative," which uses civil forfeiture actions
to freeze, recover, and, in some cases, repatriate the proceeds of foreign corruption. Several significant
FCPA investigations of the recent past began as MLARS forfeiture actions, including prominently those
involving "1MDB" in Malaysia and Gulnara Karimova in Uzbekistan as discussed herein, years before
they became criminal FCPA cases. Further, although this update captures developments through 2018,
in early January 2019 MLARS and FCPA Unit prosecutors teamed up once again in a big way with the
unsealing of criminal charges against several individuals in connection with an alleged bribery and
kickback scheme in Mozambique. We will continue to monitor this and other enforcement activity in
future updates.
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To help our clients meet these developing challenges, Gibson Dunn has on its team the former chiefs of
both the DOJ FCPA Unit (Patrick F. Stokes) and MLARS (M. Kendall Day)—not to mention also the
former key member of what is now the SEC's FCPA Unit (Richard W. Grime) and former head of the
Enforcement Division at the U.S. Department of Treasury's Financial Crimes Enforcement Network, aka
FinCEN (Stephanie Brooker). Few if any firms can match the depth of our bench in this area.
Venezuela in the Spotlight
PDVSA "pay-to-play" procurement scheme
For three years now, we have been covering the steady expansion of charges brought by DOJ in
connection with an alleged "pay-to-play" corruption scheme involving procurement processes at
Venezuelan state-owned energy company Petróleos de Venezuela S.A. ("PDVSA"). As we first
reported in our 2015 Year-End FCPA Update, DOJ alleges that between 2009 and 2014 U.S.
businesspersons paid millions of dollars in bribes to PDVSA officials to influence the award of
competitive energy contract procurements, as well as to secure preferential treatment in the payment of
outstanding debts owed by PDVSA.
During the second half of 2018, DOJ unsealed charges against five new defendants in the PDVSA
procurement investigation. On July 31, Jose Manuel Gonzalez-Testino was arrested at Miami
International Airport based on a criminal complaint filed in the U.S. District Court for the Southern
District of Texas alleging substantive and conspiracy FCPA charges for the payment of at least $629,000
in bribes to an official of PDVSA's purchasing arm, which based on the allegations appears to be Cesar
David Rincon-Godoy, who pleaded guilty to one count of money laundering earlier in the year. In
another pairing of charges against bribe payer and bribe recipient, on September 13, DOJ announced
guilty pleas by Juan Carlos Castillo Rincon and Jose Orlando Camacho, respectively a former manager
for a Houston-based logistics and freight forwarding company and a former PDVSA procurement
official. Castillo Rincon pleaded guilty to FCPA conspiracy for making corrupt payments to Orlando
Camacho, who himself pleaded guilty to money laundering conspiracy for receiving the payments. On
October 30, another former PDVSA procurement official, Ivan Alexis Guedez, pleaded guilty to a
money laundering conspiracy charge in connection with his receipt of corrupt payments. Finally, on
December 10, former PDVSA official Alfonzo Eliezer Gravina Munoz pleaded guilty for the second
time in connection with the PDVSA investigation. As previously reported in our 2016 Mid-Year FCPA
Update, Gravina Munoz pleaded guilty in 2016 to money laundering conspiracy and tax charges
associated with his alleged receipt of bribes. Gravina Munoz agreed to cooperate with U.S. investigators
as part of the original guilty plea, yet according to his 2018 guilty plea to obstruction of justice, he
concealed information about a co-conspirator and tipped that person off about the investigation, leading
the co-conspirator to destroy evidence and attempt to flee the United States (based on the timing of his
arrest at the airport in July 2018, some have reported that the co-conspirator is Gonzalez-Testino).
In total, DOJ has (publicly) brought 20 cases of FCPA and FCPA-related charges against 19 individuals
associated with the PDVSA procurement corruption investigation. Fifteen of these defendants have
pleaded guilty in connection with 16 of these cases, all awaiting a 2019 sentencing date before the
Honorable Gray H. Miller of the U.S. District Court for the Southern District of Texas. Three of the
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remaining four defendants are listed as fugitives and have yet to be brought within the jurisdiction of the
court, while the fourth (Gonzalez-Testino) awaits a trial date.
Venezuelan currency exchange schemes
There can be no question that the above-described PDVSA procurement case is significant. But
developments in 2018 in separate corruption-related cases out of Venezuela may ultimately prove to be
even more substantial.
According to a July 23 affidavit in support of multiple arrest warrants, a confidential witness approached
federal agents in 2016, confessed to his or her involvement in a corrupt currency conversion /
embezzlement scheme involving PDVSA funds, and agreed to cooperate in a surreptitious manner. Two
years and more than 100 recorded conversations later, "Operation Money Flight" has yielded (public)
charges against nine individuals for $1.2 billion in alleged money laundering.
Although complex in operation, the genesis of the scheme relates simply to a substantial difference
between the official and unofficial rates at which Venezuelan bolivars could be exchanged for U.S.
dollars. Co-conspirators allegedly entered into contracts to convert PDVSA bolivars into dollars at the
unofficial rate (e.g., 60:1) and then, with the assistance of corrupt payments to government officials,
allegedly converted the purchased bolivars back into dollars at the official rate (e.g., 6:1). In so doing,
co-conspirators allegedly were able to receive as much as 10 times their investment by effectively
embezzling money from PDVSA.
The first charges were announced on July 25, 2018, with the arrest of Matthias Krull, a German national
resident in Panama working for a European bank, and Gustavo Adolfo Hernandez Frieri, a naturalized
U.S. citizen who operated financial services firms out of Florida. Also charged in connection with the
money laundering scheme are businesspersons Francisco Convit Guruceaga, Jose Vincente Amparan
Croquer, Hugo Andre Ramalho Gois, Marcelo Federico Gutierrez Acosta y Lara, and Mario Enrique
Bonilla Vallera, former legal counsel for the Venezuelan Ministry of Oil and Mining Carmelo Urdaneta
Aqui, and former PDVSA Finance Director Abraham Edgardo Ortega. Only weeks after his arrest in
Miami, Krull pleaded guilty to a single money laundering conspiracy count and was sentenced on
October 29, 2018 to 10 years in prison. Ortega, who was arrested in September and pleaded guilty to a
single money laundering conspiracy count on October 31, 2018, awaits an April 2019 sentencing
date. Frieri, who was arrested in Italy reportedly while on vacation with his family, is still undergoing
extradition proceedings. The remaining defendants have yet to make an appearance in the U.S. District
Court for the Southern District of Florida and are designated as fugitives.
A second set of charges connected to alleged currency conversion corruption in Venezuela (though not
specific to PDVSA) was announced on November 19, 2018, when DOJ unsealed an indictment against
Raul Gorrin Belisario, the billionaire owner of the Globovision news network, charging him with
conspiracy to violate the FCPA and numerous money laundering counts. On the same day, DOJ unsealed
money laundering guilty pleas by former Venezuelan National Treasurer Alejandro Andrade Cedeno
and former bank owner Gabriel Arturo Jimenez Aray. According to the charging documents, Gorrin
Belisario bribed two successive Venezuelan National Treasurers, including Andrade Cedeno, to enter
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into contracts for foreign exchange transactions at favorable rates. Gorrin Belisario and Jimenez Aray
allegedly laundered the bribes and proceeds of the scheme through a Dominican bank owned by the
latter. Jimenez Aray was sentenced to three years in prison, while Andrade Cedeno was sentenced to 10
years in prison and agreed to forfeit a staggering $1 billion in cash and luxury assets that he allegedly
received as bribes. Gorrin Belisario has yet to make an appearance in the U.S. District Court for the
Southern District of Florida and is designated a fugitive.
Continuing Scrutiny of the Financial Services Industry
1MDB
We have been tracking for several years now investigative activity related to Malaysian sovereign wealth
fund 1Malaysia Development Berhad ("1MDB"). As covered in our 2016 Year-End FCPA Update, the
investigations first surfaced with a massive civil forfeiture action filed by MLARS in the U.S. District
Court for the Central District of California seeking to recover funds allegedly misappropriated from
1MDB. On November 1, 2018, the investigation took a turn with prosecutors from the FCPA Unit and
MLARS unsealing criminal FCPA charges in the U.S. District Court for the Eastern District of New
York against Malaysian businessperson Low Taek Jho and two former bankers, Tim Leissner and Ng
Chong Hwa. Collectively, the three are alleged to have participated in the diversion of more than
$2.7 billion from 1MDB, between 2009 and 2014 and in connection with three separate bond offerings,
for the illicit purposes of making payments to officials of state-owned investment funds of Malaysia and
the UAE and embezzlement for their own personal benefit.
Leissner has pleaded guilty to a two-count information charging him with a dual FCPA conspiracy—
both to violate the anti-bribery provisions and to circumvent his former issuer-employer's internal
controls—as well as money laundering conspiracy. Sentencing is currently set for January 2019,
although of note Leissner already has agreed to forfeit more than $40 million in connection with the
scheme. Ng and Low were each indicted on FCPA bribery and money laundering charges, with Ng
additionally being charged with FCPA internal controls violations. Ng has been arrested in Malaysia
and is awaiting extradition proceedings, while Low remains at large.
Legg Mason Inc.
We covered DOJ's June 2018 non-prosecution agreement with Maryland-based investment firm Legg
Mason in our 2018 Mid-Year FCPA Update. As anticipated therein, the SEC followed with its own
FCPA charges, announcing on August 27, 2018 a settled cease-and-desist proceeding associated with
the alleged scheme to bribe Libyan officials to secure investment opportunities. To resolve the SEC's
FCPA internal controls charge, Legg Mason agreed to pay $34.5 million in disgorgement and
prejudgment interest. This resolution is unusual because typically the SEC and DOJ resolve
investigations on the same day and not months apart, but the cases were coordinated in that the
investment firm received credit in the DOJ resolution for disgorgement ultimately paid to the SEC and
the SEC's order does not include a separate civil penalty in recognition of Legg Mason's $32,625,000
criminal fine.
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Joo Hyun Bahn
After pleading guilty earlier this year to criminal FCPA charges in connection with the feigned
Vietnamese skyscraper plot covered in our 2017 Year-End and 2018 Mid-Year FCPA updates, on
September 6, 2018, former real estate broker Joo Hyun Bahn consented to an administrative cease-anddesist order with the SEC based on the same conduct. To resolve civil FCPA anti-bribery, books-andrecords, and internal controls allegations, Bahn agreed to pay $225,000 in disgorgement, which was
deemed satisfied by the forfeiture and restitution payments that Bahn was ordered to pay in the criminal
proceeding. On the same day that the SEC resolution was announced, the Honorable Edgardo Ramos of
the U.S. District Court for the Southern District of New York sentenced Bahn to six months in prison,
to forfeit $225,000, and pay to $500,000 in restitution.
Notably, there have been no reports of a pending resolution involving Bahn's former employer, real
estate firm Colliers International. If this continues to the case, it may reflect a judgment that charges are
not appropriate given Bahn's alleged deceit toward his former employer coupled with the fact that the
deal in question was never consummated.
Continuing Reverberations from Brazil's "Operation Car Wash"
Our readership is well aware that the long-running "Operation Car Wash" investigation has resulted in
significant corruption-related enforcement activity both within and without Brazil. To say nothing of its
seismic domestic impact, where it is credited with toppling a presidential administration, viewed strictly
from a U.S. FCPA perspective Operation Car Wash has become one of the most significant "clusters" of
FCPA enforcement activity ever. Prior FCPA enforcement actions with connections to this investigation
against Braskem S.A., Keppel Offshore & Marine Ltd., Odebrecht S.A., Rolls-Royce plc, and SBM
Offshore N.V. are covered in our 2016 and 2017 year-end FCPA updates. Said Principal Deputy
Assistant Attorney General John P. Cronan at the recent Latin Lawyer / Global Investigations Review
Anti-Corruption and Investigations Conference in São Paulo, "our close relationship with Brazil has
borne fruit with some of the Department of Justice's most significant FCPA resolutions over the past 12
months."
On September 27, 2018, DOJ and the SEC added to the "Operation Car Wash" numbers by announcing
a joint FCPA resolution with Petróleo Brasileiro S.A. – Petrobras ("Petrobras"), Brazil's state-owned
oil company. Petrobras entered into a non-prosecution agreement with DOJ to resolve FCPA accounting
allegations based on the conduct of certain former executives who already have been convicted in Brazil
for concealing their engagement in a scheme of embezzlement and political payoffs that harmed and
caused severe loss to Petrobras. The SEC likewise alleged that Petrobras violated the FCPA's accounting
provisions, as well as certain non-scienter-based provisions of the Securities Act and the Exchange Act
through allegedly misleading statements to U.S. investors in connection with a stock offering completed
in 2010. In moves illustrative of the unusual nature of the resolution, DOJ explicitly recognized that
Petrobras was a victim of its former employees' embezzlement, and the SEC acknowledged the
company's "significant cooperation" with the SEC's investigation and its status as an Assistant to the
Prosecution in 51 proceedings in Brazil.
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Although some have reported the financial resolution reached by Petrobras as high as $1.78 billion, the
amount to be paid by the company in connection with the FCPA resolutions is far more modest. To
resolve the criminal case, Petrobras agreed to a fine of $853.2 million, but will pay only $85.3 million
(10%) of that to DOJ, with an 80% offsetting credit applied against $682.56 million to be paid to fund
social responsibility programs in Brazil as part of an agreement with the Brazilian Federal Prosecutor's
Office and a 10% offsetting credit applied against a civil penalty imposed by the SEC. Similarly, the
SEC imposed $933.5 million in disgorgement and prejudgment interest and an $853.2 million penalty,
but takes only $85.3 million of that after crediting the Brazilian resolution against the penalty and, in a
first-of-its kind for FCPA resolutions, crediting the entire disgorgement amount against the shareholders'
class action settlement described in our 2018 Mid-Year FCPA Update. Said SEC FCPA Unit Chief
Charles E. Cain of this latter credit while speaking at the Securities Enforcement Forum on November
1, 2018: "It made sense for this case," and other companies should not expect the same result moving
forward. Thus Petrobras will in effect pay just over $170 million to resolve its FCPA resolutions with
DOJ and the SEC.
In another Operation Car Wash-related FCPA enforcement action, Houston-based offshore drilling
company Vantage Drilling International resolved SEC allegations that it lacked adequate internal
controls over payments to its supplier of drilling assets—a Taiwanese shipping magnate who was the
company's largest shareholder and sat on its board—and the engagement of a third-party agent without
due diligence to assist in marketing the company to Petrobras. According to the SEC, Vantage Drilling
failed to respond to red flags indicating a risk that the director and the agent would bribe Petrobras
officials in connection with obtaining a $1.8 billion contract that benefitted the company. Vantage
Drilling previously has identified the Taiwanese director as Hsin-Chi Su, one of several people who
along with former Vantage Drilling CEO Paul Bragg have been charged by Brazilian prosecutors.
Without admitting or denying the allegations, Vantage Drilling consented to the cease-and-desist
proceeding and agreed to pay $5 million in disgorgement. The SEC did not impose additional penalties
in light of Vantage's financial condition. The company initiated bankruptcy proceedings after Petrobras
terminated its drilling services contract in 2015 in reaction to the corruption allegations. DOJ closed its
investigation into the company in 2017 without taking action.
Public Company Executives, Don't Forget about the SEC . . .
It is a frequent and misguided critique of FCPA enforcement that executives in high-profile positions are
not held to account for the misdeeds that occur on their watch. Although frequently there are legitimate
jurisdictional, prudential, or other explanations for this purported phenomenon, DOJ and the SEC have
each made a point in recent years of underscoring their commitment to holding individuals accountable
for corporate misconduct. For example, SEC FCPA Enforcement Chief Charles E. Cain said recently,
"Corporate culture starts at the top, and when misconduct is directed by the highest level of management
it is critical that they are held accountable for their conduct." Two examples of the SEC charging public
company executives in 2018 FCPA enforcement actions in the wake of corporate resolutions follow.
On September 25, 2018, the SEC announced a settled cease-and-desist proceeding against Patricio
Contesse González, the former longtime CEO of Chilean chemical and mining company and ADR-issuer
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Sociedad Química y Minera de Chile, S.A. ("SQM"), which 20 months earlier paid more than $30 million
to resolve DOJ / SEC FCPA enforcement actions as covered in our 2017 Mid-Year FCPA Update. The
SEC's order alleges that González used a discretionary "CEO account" to funnel $15 million to Chilean
politicians and then failed to disclose these payments to SQM's internal and external auditors. To resolve
the SEC's allegations that he caused SQM to violate and himself violated the FCPA books-and-records
and internal controls provisions, as well as signed misleading management representation letters to
SQM's external auditor and signed false certifications in SQM's filings, González agreed to pay a civil
penalty of $125,000.
Similarly, on December 18, 2018, the SEC announced a settled cease-and-desist proceeding with Paul
A. Margis, the former CEO of Panasonic Avionics Corporation ("PAC"), a U.S. subsidiary of Japanese
electronics company and former American Depositary Share-issuer Panasonic, which together with PAC
paid more than $280 million in an April 2018 DOJ / SEC FCPA resolution as covered in our 2018 MidYear FCPA Update. The SEC alleged that Margis authorized $1.76 million in payments to three third
parties, one of whom was a government official actively negotiating with PAC for a post-retirement
position as he simultaneously negotiated with PAC for a major contract extension on behalf of his stateowned airline employer, even though these third parties provided little-to-no work on behalf of PAC. To
resolve the charges that he circumvented PAC's internal controls, falsified PAC's books and records,
caused Panasonic to violate the FCPA's accounting provisions, and misled external auditors in
certifications and representation letters, Margis agreed to pay a civil penalty of $75,000. While not an
FCPA resolution, PAC's former CFO Takeshi Uonaga agreed in a parallel resolution to pay a $50,000
civil penalty to resolve allegations that he backdated a contract to allow for untimely recognition of
revenue in connection with a contract with the same state-owned airline.
The SEC Continues to Assert Aggressive Theories in Non-Precedential Settlements
In 2018, the SEC resolved 10 corporate FCPA enforcement actions that did not have a corresponding
DOJ resolution. In several of these SEC-only resolutions, the SEC leveraged the accounting provisions
to bring cases predicated upon aggressive theories of FCPA liability that, at least on the face of the
charging documents, bore a tenuous (or non-existent) connection to foreign bribery. In another case, the
SEC seemed to stretch (if not break) the boundaries of the anti-bribery provision. Thus continues a trend
we have observed periodically over the years, including most recently in our 2017 Year-End FCPA
Update. Although settlements are clearly non-binding in the legal sense, any FCPA practitioner knows
that they are frequently bandied about as precedent in settlement discussions and thus become a very
real part of the body of FCPA enforcement that must be contended with.
In our 2018 Mid-Year FCPA Update, we reported on two cases involving aggressive interpretations of
the accounting provisions: (1) the SEC's cease-and-desist proceeding against Elbit Imaging Ltd., where
the violation alleged by the SEC concerned the use of third parties on whom due diligence was not
performed and no evidence of work performed; and (2) the SEC's cease-and-desist proceeding against
Kinross Gold, where the alleged violations related to the slow implementation of compliance controls at
two acquired subsidiaries, failure to respond to internal audits flagging the inadequate controls, and
inadequate efforts to ensure that payments to vendors and consultants were used appropriately. In neither
case did the SEC directly allege specific corrupt payments.
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More recently, on September 28, 2018, the SEC announced a settled cease-and-desist proceeding against
Michigan-based medical technology company Stryker Corporation, related to alleged violations of the
FCPA's accounting provisions. The allegations relate to the company's internal controls purportedly
being insufficient to detect the risk of improper payments in India, China, and Kuwait. Specifically, the
SEC alleged that an internal forensic review of Stryker's Indian subsidiary identified no supporting
documentation for 27% of higher-risk transactions tested, as well as inflated invoices in connection with
third-party sales to private hospitals. The SEC further alleged that Stryker's Chinese subsidiary used at
least 21 sub-distributors that were not vetted, approved, or trained as required by company policy, which
increased the risk of improper payments, and that Stryker did not test or otherwise assess compliance
with its policies by a distributor in Kuwait that made over $32,000 in duplicative per diem payments to
health care professionals over the course of three years. To resolve these FCPA accounting allegations,
and without admitting or denying the SEC's findings, Stryker consented to the entry of a cease-and-desist
order and agreed to pay a $7.8 million civil penalty. Stryker also was required to retain an independent
compliance consultant, narrowly focused on reviewing Stryker's anti-corruption policies and procedures
and internal controls applicable to third parties, for an 18-month term. It is likely that the compliance
monitor was imposed, at least in part, because this was Stryker's second FCPA resolution, having
resolved a prior FCPA enforcement action with the SEC in October 2013 as detailed in our 2013 YearEnd FCPA Update.
Employing a different sort of aggressive FCPA theory, on September 12, 2018, the SEC announced a
settled cease-and-desist proceeding against a multinational conglomerate for alleged violations of the
FCPA's anti-bribery, books-and-records, and internal controls provisions. The company was alleged
among other things to have made improper payments with respect to public housing officials in
Azerbaijan to retain sales. What makes this case stand out as aggressive in its charging theory is the
Section 30A bribery charge relating to the conduct in Azerbaijan. The only clear allegation of
involvement by the parent in its Russian subsidiary’s alleged conduct is that the parent "failed to detect
the conduct"—seemingly an inadequate internal controls theory, if that. Further, there is a prominent
allegation of U.S. jurisdictional nexus via the fact that the payments made on behalf of the Russian
subsidiary "were [made] in U.S. dollar denominations and involved U.S. correspondent banks." To
resolve the allegations, the company agreed to pay $13.9 million, consisting of nearly $10 million in
disgorgement and prejudgment interest and a $4 million penalty. DOJ closed its investigation in March
2018 without bringing its own enforcement action.
Finally, on December 26, 2018, the SEC brought an FCPA enforcement action unlike any other of which
we are aware. The SEC charged Brazilian state-owned power company and issuer Centrais Elétricas
Brasileiras S.A. ("Eletrobras") with violations of the FCPA's books-and-records and internal controls
provisions based entirely on the alleged self-dealing of its now-former executives, which had no apparent
benefit to the company. Specifically, the SEC alleged that executives of an Eletrobras subsidiary
managing a massive nuclear power plant construction project received kickbacks from private Brazilian
construction companies in exchange for paying inflated or sham invoices on behalf of the
company. Payments also were allegedly made to Brazilian political party and government officials,
which is why we count this as an FCPA enforcement action; however, the payments were made on behalf
of the Brazilian construction companies and only funded, in part, out of the alleged sham invoices and
inflated contract prices paid by the Eletrobras subsidiary. There is no allegation that Eletrobras received
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an improper benefit via these payments, and indeed it would seem that the company was a victim in this
course of conduct. Nonetheless, the SEC alleged that Eletrobras maintained deficient internal controls
and had inaccurate books and records as a result of this scheme. To resolve the SEC proceedings,
without admitting or denying the findings, Eletrobras consented to the entry of a cease-and-desist order
and agreed to pay a $2.5 million civil penalty. There was no disgorgement as there was no benefit to
Eletrobras alleged. The company previously announced that DOJ closed its investigation without taking
enforcement action.
DOJ Issues Four Declinations under the FCPA Corporate Enforcement Policy
DOJ issued four public declination letters in 2018 pursuant to the FCPA Corporate Enforcement
Policy. Two of these coincided with parallel SEC FCPA enforcement actions, one anticipates a future
foreign regulatory action, and the fourth stands alone as a corporate action (but follows an individual
enforcement action). All of the letters followed decisions by the named companies to make voluntary
disclosures, which is a threshold requirement under the FCPA Corporate Enforcement Policy.
The first declination letter of 2018 concerned Dun & Bradstreet as we covered in our 2018 Mid-Year
FCPA Update. Descriptions of the three declination letters from the second half of 2018 follow:
•

Güralp Systems Limited – On August 20, 2018, DOJ issued a public declination letter to UK
seismology company Güralp Systems in connection with the same set of events leading to the
U.S. money laundering conviction of Heon-Cheol Chi, former Director of the Korea Institute of
Geoscience and Mineral Resources ("KIGAM") Earthquake Research Center, described in our
2017 Year-End FCPA Update. DOJ stated in the letter that it was closing its investigation
without charges against Güralp Systems, despite evidence of corrupt payments to Chi, based on
a variety of factors, including most prominently that Güralp Systems, "a U.K. company with its
principal place of business in the U.K., is the subject of an ongoing parallel investigation by the
U.K.'s Serious Fraud Office for violations of law relating to the same conduct and has committed
to accepting responsibility for that conduct with the SFO." As described below, several former
Güralp Systems executives have been charged in the UK, but the UK investigation of Güralp
Systems remains ongoing.

•

Insurance Corporation of Barbados Limited – Three days later, on August 23, 2018, DOJ
issued a public declination letter to Barbadian insurance company ICBL. This letter came several
weeks after DOJ unsealed a March 2018 indictment charging Donville Inniss, a former Minister
of Industry and member of Parliament of Barbados, with money laundering in connection with
his alleged receipt of $36,000 from ICBL in exchange for agreeing to award government
contracts to the insurer. Pursuant to the declination letter, which is countersigned by ICBL's
Board Chair, ICBL agreed to the letter's brief recitation of facts and to disgorge nearly $94,000
in profits received from the tainted contracts, making it the first so-called "declination with
disgorgement" agreement under the official FCPA Corporate Enforcement Policy (although prior
such agreements were reached under the predecessor FCPA Pilot Program). Inniss's trial is
scheduled for June 2019 before the Honorable Kiyo A. Matsumoto of the U.S. District Court for
the Eastern District of New York. Interestingly, a redacted superseding indictment filed by DOJ
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in the case makes clear that money laundering charges have been filed under seal against the
former CEO and a senior vice president of ICBL.
•

Polycom, Inc. – The year's final FCPA enforcement event, announced on December 26, 2018,
involved a coordinated SEC cease-and-desist order entered against, and DOJ declination letter
issued to, California telecommunications provider Polycom. The allegations set forth in the SEC
order, which charge violations of the FCPA's books-and-records and internal controls provisions,
assert that between 2006 and 2014 employees of Polycom's Chinese subsidiary provided
discounts to distributors or resellers while knowing that those discounts would be used to fund
improper payments to government end customers. To resolve these allegations, Polycom agreed
to pay $12.5 million in disgorgement and prejudgment interest plus a $3.8 million civil
penalty. DOJ then issued a letter declining to prosecute Polycom for the China conduct,
prominently noting the company's voluntary disclosure, cooperation, and agreement to enter into
the SEC resolution. What is perhaps most noteworthy about the Polycom settlement is that
whereas the SEC explicitly limited its disgorgement to illicit profits earned on or after September
27, 2012—clearly in recognition of the five-year statute of limitations imposed by 28 U.S.C.
§ 2462 and Kokesh v. SEC, 137 S. Ct. 1635 (2017)—DOJ made a condition of its declination
letter that Polycom disgorge an additional $20.3 million representing profits earned outside "the
time limits prescribed by 28 U.S.C. § 2462."
Rounding Out the 2018 FCPA Enforcement Docket

Additional 2018 FCPA enforcement actions not covered above or in our 2018 Mid-Year FCPA Update
are as follows:
•

Roger Richard Boncy – On October 30, 2018, DOJ filed a superseding indictment in the case
against retired U.S. Army colonel and Haitian non-profit founder Joseph Baptiste, covered in our
2017 Year-End FCPA Update, to add Boncy as a defendant on the FCPA conspiracy, Travel Act,
and money laundering conspiracy charges. Boncy is a former lawyer of dual U.S.-Haitian
citizenship who once served as Haiti's Ambassador-at-Large. According to the indictment,
Boncy and Baptiste solicited bribe money from two undercover FBI agents who were posing as
prospective investors for a multi-million dollar port development project in Haiti. But instead of
funneling the bribe money to Haitian officials, Baptiste allegedly pocketed it. Although the trial
of Baptiste nearly went forward in late 2018, in light of the superseding indictment, a joint trial
for Baptiste and Boncy is now scheduled for June 2019.

•

Sanofi – On September 4, 2018, the SEC announced a settled FCPA accounting resolution with
Paris-headquartered and U.S.-listed pharmaceutical manufacturer Sanofi, pursuant to which the
company agreed to pay $25.2 million in disgorgement, prejudgment interest, and penalties to
resolve allegations regarding corrupt payments to government procurement officials and
healthcare providers in Kazakhstan and the Middle East. Sanofi also agreed as part of the
resolution to self-report about anti-corruption compliance to the SEC for a two-year period.
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•

Juan Andres Baquerizo Escobar – On July 11, 2018, DOJ filed a criminal money laundering
charge against another defendant involved in the ongoing investigation of corruption at Ecuador's
state-owned oil company, Petroecuador. Baquerizo Escobar, an Ecuadorian businessperson,
pleaded guilty two months later to facilitating the transfer of $1.72 million in bribes to
Petroecuador officials between 2012 and 2016. He awaits a January 2019 sentencing date. As
discussed in our 2017 Year-End and 2018 Mid-Year FCPA updates, charges have been brought
against four other defendants in this investigation—money laundering charges against former
Petroecuador officials Arturo Escobar Dominguez and Marcelo Reyes Lopez, money laundering
charges against Ecuadorian businessperson Jose Larrea, and FCPA and money laundering
charges against Ecuadorian businessperson Frank Roberto Chatburn Ripalda. The first three
have all now pleaded guilty, including Larrea on September 11, 2018, and been sentenced to
prison terms of 53 months (Reyes Lopez), 48 months (Escobar Dominguez), and 27 months
(Larrea), respectively. Chatburn Ripalda was scheduled to go to trial in February 2019, but a
superseding indictment charging him with additional alleged bribes to Petroecuador officials was
filed on December 13, 2018. A hearing on the superseding indictment and likely a new trial date
is set for January 2019.

2018 FCPA-RELATED ENFORCEMENT LITIGATION
Second Circuit Issues Important FCPA Jurisdictional Decision in Hoskins
On August 24, 2018, the U.S. Court of Appeals for the Second Circuit issued a long-awaited decision in
the criminal FCPA case filed against former Alstom executive Lawrence Hoskins. As we reported in
our 2015 Year-End and 2016 Mid-Year FCPA updates, the Honorable Janet Bond Arterton of the U.S.
District Court for the District of Connecticut ruled below that Hoskins, a UK national working for a UK
subsidiary of a French company, could not be held liable under the FCPA pursuant to a theory of
conspiring with or aiding-and-abetting a person who was subject to the statute where it could not be
shown that Hoskins was himself subject to the statute. In an unusual move underscoring the
programmatic importance of this issue, DOJ took an interlocutory appeal to the Second Circuit.
The Second Circuit largely affirmed the judgment of the district court, in an opinion authored by the
Honorable Rosemary S. Pooler. Specifically, the Second Circuit affirmed the lower court's ruling that
the government may not charge a defendant under the FCPA based on conspiracy or aiding-and-abetting
theories if that defendant does not himself fall within one of the "three clear categories of persons who
are covered by [the FCPA's anti-bribery] provisions." The Court's opinion extensively reviews the
FCPA's legislative history and concludes that the text of the statute reflected "surgical precision" on its
drafters' part in clearly establishing its jurisdictional reach to specifically exclude foreign persons who
are neither agents of U.S. companies and who did not act within the territory of the United States. Thus,
under the interpretive principle established in the Supreme Court's landmark Gebardi decision, such
persons likewise cannot be charged with FCPA conspiracy or aiding-and-abetting offenses. The Second
Circuit went on to observe that the general presumption against the extraterritorial application of statutes
provided an independent basis to preclude the government from charging Hoskins with FCPA conspiracy
given an absence of clearly expressed congressional intent to allow conspiracy and aiding-and-abetting
liability to broaden the FCPA's extraterritorial reach. The Court did, however, hold that the government
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should be permitted to make a showing that Hoskins acted as an agent of a domestic concern (namely,
Alstom's U.S. subsidiary), in which case he could be held liable for conspiring with Alstom's U.S.
employees or other foreign nationals who did act within the territory of the United States.
Given the paucity of appellate decisions interpreting and construing the FCPA, this decision is a
significant precedent limiting the government's ability to prosecute non-resident, foreign defendants who
do not act within U.S. territory and are not agents of a U.S. issuer or domestic concern. Of course, DOJ
may well respond by attempting to rely on an expanded view of agency liability to reach non-resident
defendants who did not act within U.S. territory. Further, as set forth in other portions of this Update,
DOJ is increasingly relying upon the money laundering statute as an alternative basis for criminal
liability where corrupt transactions pass through the U.S. banking system. As for Hoskins's case, it has
been returned to the District of Connecticut with a March 2019 trial date.
DOJ Secures FCPA Trial Conviction
We reported in our 2018 Mid-Year FCPA Update on the then-pending motion to dismiss of Chi Ping
Patrick Ho, the head of a China and Virginia-based NGO who was indicted in December 2017 on FCPA
and money laundering charges associated with his alleged role in separate corruption schemes in Chad
and Uganda. Following oral argument on July 19, 2018, the Honorable Loretta A. Preska of the U.S.
District Court for the Southern District of New York denied Ho's motion to dismiss the indictment
making two separate findings: (1) it is not inconsistent to charge Ho both as a foreign national acting
within the territory of the United States pursuant to 18 U.S.C. § 78dd-3 and at the same time as an agent
of a domestic concern subject to 18 U.S.C. § 78dd-2—these are factual questions to be addressed by the
jury; and (2) that wire transfers from one foreign jurisdiction to another foreign jurisdiction, passing
through the United States via a correspondent banking account transfer as most U.S. dollar transactions
do, may survive a facial challenge to a money laundering charge. The Court deferred Ho's due process
challenge to the latter charge pending the evidence to be submitted at trial.
Motion to dismiss denied, Ho proceeded to trial. The evidence presented at the seven-day trial included
that Ho offered gift boxes containing $2 million in cash to the President of Chad, who rejected the offer
and provided no illicit benefit to Ho or his employer. Ho then turned his attention to the second
corruption scheme in Uganda, whereby he allegedly paid $500,000 via wire transfer to a purported
charitable foundation designated by the Foreign Minister and a $500,000 cash "campaign donation" to
the President. On December 5, 2018, after only three hours of deliberation, the federal jury in Manhattan
returned a guilty verdict on seven of the eight counts set forth in the indictment, including FCPA and
money laundering charges. A key witness for the government at Ho's trial was Cheikh Gadio, the former
Foreign Minister of Senegal alleged to have been Ho's co-conspirator. Gadio himself had been charged
with money laundering, as reported in our 2017 Year-End FCPA Update, but on September 14, 2018
DOJ dismissed that charge. On December 18, 2018, Ho filed a one-paragraph motion to set aside the
verdict pursuant to Rule 29(c), which was denied by Judge Preska in a one-word order dated December
19. Ho is scheduled to be sentenced in March 2019.
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Court Dismisses Civil FCPA Charges against Former Och-Ziff Executives
In our 2017 Mid-Year FCPA Update, we discussed the SEC's civil FCPA charges against two executives
of New York-based hedge fund Och-Ziff Capital Management Group LLC, Michael L. Cohen and
Vanja Baros, arising out of an alleged corruption scheme in various African countries. Cohen and Baros
filed separate motions to dismiss the SEC's charges based on the Kokesh decision, in which the Supreme
Court unanimously held that disgorgement is a "penalty" as defined in 28 U.S.C. § 2462 and therefore
subject to the five-year statute of limitations. The defendants argued that the conduct alleged in the
SEC's complaint, which occurred between 2007 and 2012, was time-barred.
On July 12, 2018, the Honorable Nicholas G. Garaufis of the U.S. District Court for the Eastern District
of New York agreed with the defendants and dismissed the SEC's charges. In a 32-page memorandum
opinion, Judge Garaufis held that: (1) the Court can and should consider a statute-of-limitations defense
on a motion to dismiss, determining whether the relief sought by the SEC operates as a penalty based on
the allegations set forth in the complaint; (2) the SEC may not allege conduct that is untimely in the
complaint only then to seek discovery of whether there are additional violations within the statute-oflimitations period; (3) a tolling agreement executed by Cohen, which would have made timely certain of
the SEC's claims concerning alleged conduct in sub-Saharan Africa, was limited by its express language
to the SEC's initial investigation in Libya and therefore did not encompass investigations that arose from
the initial investigation; and (4) the SEC's claim began to accrue at the time of the alleged violations of
law, not when the defendants allegedly received illicit benefits from that misconduct, and in any event
the SEC did not specifically allege that the defendants received illicit benefits within the applicable
statute-of-limitations period.
Although the Court's decision is undoubtedly significant for the growing body of FCPA case law, it
represents only a partial victory for defendant Cohen. As reported in our 2018 Mid-Year FCPA Update,
Cohen has been charged by criminal indictment with FCPA-related offenses arising from his alleged
failure to disclose his interest in an African mining operation to a charitable foundation client and
subsequent acts to cover up the transaction after the SEC opened an investigation. The criminal case
also is before Judge Garaufis, but the allegations, timing, and theory of that case are different and it is
unclear whether the statute of limitations will be a viable defense for Cohen. Discovery in that matter is
ongoing, with the next status hearing set for February 2019.
Court Dismisses FCPA-Related Charges against Former Military Contractor
In an FCPA-related case that has largely flown under the radar of the FCPA community, in December
2017 DOJ charged former military contractor Charley Dean Hill with making false statements to FBI
agents investigating payments by Hill's employer—a security and infrastructure provider—to obtain
government licenses and permits from Iraqi officials. Specifically, DOJ alleged that in a 2010 interview
Hill stated falsely that he had never sent cash from Iraq to the United States.
The single-count false statements charge was initially filed by way of criminal information, pursuant to
a plea agreement, but then Hill backed out of the plea agreement and was charged by indictment in
February 2018. Hill filed a motion to dismiss the indictment on the grounds that it was untimely to
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charge him nearly eight years after the alleged false statement. DOJ defended on the grounds that it
timely sought and received a tolling order pursuant to 18 U.S.C. § 3292, which permits DOJ to toll the
statute of limitations for up to three years while it seeks foreign-located evidence from a foreign
government pursuant to a Mutual Legal Assistance Treaty. But following a lengthy and spirited oral
argument on the motion before the U.S. District Court for the District of South Carolina, the Honorable
Henry M. Herlong, Jr. determined that because DOJ did not enumerate the false statements statute (18
U.S.C. § 1001) as one of the crimes under investigation in its § 3292 tolling application, the tolling order
did not cover the crime ultimately charged and DOJ's indictment was untimely. The Court therefore
granted Hill's motion to dismiss.
Defendant Sentenced in HISS Case
As we first reported in our 2015 Mid-Year FCPA Update, in January 2015 DOJ filed a civil action in the
U.S. District Court for the Eastern District of Louisiana to forfeit nine New Orleans properties allegedly
purchased with the proceeds of corruption involving the former Executive Director of the Honduran
Institute of Social Security ("HISS"). Several years later, as discussed in our 2018 Mid-Year FCPA
Update, a grand jury returned an indictment charging Carlos Alberto Zelaya Rojas, the nominal owner
of the properties, with 12 counts of money laundering and other offenses. The indictment alleged that
Zelaya Rojas assisted his brother, the former HISS Executive Director, who was himself criminally
charged in Honduras with taking millions of dollars in bribes from two Honduran businessmen, with
laundering at least $1.3 million in bribe payments, including through the purchase of the nine New
Orleans properties. Following his June 2018 guilty plea to a single count of money laundering
conspiracy, on October 3, 2018, Zelaya Rojas was sentenced by the Honorable Martin L.C. Feldman to
46 months in prison, in addition to the forfeiture of the nine properties.
Court Refuses to Consider Motion to Dismiss on Fugitive Disentitlement Grounds
The U.S. District Court for the Southern District of Ohio recently issued a decision in the ongoing
prosecution of Azat Martirossian on an important and recurring issue in FCPA and FCPA-related
prosecutions. As readers of our updates well know, FCPA and FCPA-related indictments are frequently
filed under seal where they wait months or even years for an internationally located defendant to cross a
border subject to the long-arm of U.S. law enforcement. But, for a variety of reasons, DOJ will
frequently unseal an indictment with one or more defendants still outside of their jurisdictional
reach. The oft-recurring question in these cases is whether the international defendant may challenge
the basis for their indictment without coming to the United States and physically submitting him or
herself to the jurisdiction of the court.
In the instant case, on May 24, 2018, Martirossian—an Armenian citizen and Chinese resident "who has
never set foot in the United States"—was added to the Rolls-Royce related indictment most recently
described in our 2018 Mid-Year FCPA Update. Weeks later, on June 22, 2018, counsel for Martirossian
filed a motion to dismiss the money laundering charges even as Martirossian himself remained outside
the United States. DOJ responded by invoking the "fugitive disentitlement doctrine" and asking the
Court to hold the motion in abeyance. On October 9, 2018, the Court granted the government's motion,
and stayed Martirossian's motion "until or unless he submits to the jurisdiction of this
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Court." Martirossian has since filed both an interlocutory appeal and a writ of mandamus with the U.S.
Court of Appeals for the Sixth Circuit, which both remain pending as of publication.
FCPA-Related Charges Unsealed 10 Years Later
We have been reporting for some time now on the unusual case of Lebanese businessman Samir
Khoury. Khoury has long suspected that he was the so-called "LNG Consultant" described in public
charging documents arising from the Bonny Island, Nigeria corruption cases of a decade ago, and further
that there was an indictment against him filed under seal, just waiting for him to travel to the United
States or a country with an extradition treaty. In a remarkably aggressive strategy, Khoury filed multiple
civil suits in the U.S. District Court for the Southern District of Texas seeking to unseal the indictment
if, as he suspected, it exists. Khoury has gotten his wish.
On July 9, 2018, the Honorable Keith P. Ellison granted Khoury's motion to unseal a November 2008
indictment charging him with mail and wire fraud offenses arising out of the Bonny Island, Nigeria
scheme, as discussed in our 2009 Mid-Year FCPA Update, among others. Within days of the indictment
being unsealed, Khoury filed a motion to dismiss the indictment for violation of his rights under the
Speedy Trial Act, or, alternatively, as time-barred under the applicable statute of limitations. DOJ
responded by arguing that Khoury's motion should not be considered, under the fugitive disentitlement
doctrine, until he appears before the court to answer the charges. A hearing on the motion was held on
November 29, 2018, at which Judge Ellison declined for a second time to apply the fugitive
disentitlement doctrine. Khoury has moved to compel the government to produce certain additional
evidence necessary to file a revised motion to dismiss and a hearing on this motion is scheduled for
January 2019.
Third Circuit Affirms FCPA Sentence
We reported in our 2016 Mid-Year FCPA Update on the April 2016 guilty plea of Dmitrij Harder,
former owner and president of a Pennsylvania-based consulting company, based on FCPA bribery
charges that he made more than $3.5 million in "consulting" payments to the sister of an official of the
European Bank for Reconstruction and Development to corruptly influence the award of contracts to
clients of Harder's. As noted in our 2017 Year-End FCPA Update, Harder was sentenced in July 2017
to 60 months in prison by the U.S. District Court for the Eastern District of Pennsylvania.
Harder appealed his sentence to the U.S. Court of Appeals for the Third Circuit, claiming that the District
Court failed to meaningfully consider his arguments concerning sentencing disparity and mitigation,
including a chart prepared by a law professor concluding that the average sentence for FCPA defendants
is only 13 months, as well as a novel argument that Harder deserved a reduced sentence because the
Russian energy projects promoted by his bribes had delivered "exceptionally positive economic results"
in Eastern Siberia. On November 8, 2018, the Third Circuit affirmed the District Court's sentence. The
Honorable Eugene E. Siler, sitting by designation from the Sixth Circuit, authored the unanimous,
unpublished panel opinion finding that the district court had properly considered all of Harder's
arguments for a lower sentence.
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2018 FCPA-RELATED POLICY DEVELOPMENTS
DOJ Revises Standard Non-Waiver Agreement Following Fourth Circuit Decision
Non-waiver agreements between companies and DOJ historically have been used as an imperfect truce
between companies attempting to preserve privilege protections and DOJ seeking to obtain the benefits
of information identified during internal investigations. Pursuant to these agreements, companies agreed
to share the work product fruits of their investigations with DOJ and DOJ agreed not to assert that this
disclosure constituted a waiver of various privileges. On June 27, 2018, the U.S. Court of Appeals for
the Fourth Circuit upset the metaphorical applecart with a significant (though unpublished) decision, In
re Grand Jury 16-3817 (16-4), enforcing a non-waiver provision against DOJ. Already its impacts are
being seen by all who practice in FCPA matters before DOJ.
To facilitate cooperation with a DOJ investigation, "X Corp." (whose identity is under seal) executed
agreements allowing employees, including a former in-house attorney, to share privileged material in
interviews with DOJ while expressly disclaiming waiver. Years later, DOJ subpoenaed the attorney to
testify before a grand jury about the same statements made during the interview. X Corp. intervened
and sought a protective order.
On appeal from the district court's denial of the protective order, the U.S. Court of Appeals for the Fourth
Circuit reversed. The Court held that the plain language of the agreement with DOJ showed that X Corp.
expressly reserved its privileges as to DOJ. Accordingly, X Corp. could assert privilege over the
information before the grand jury as if the prior interview never occurred.
In response to the Fourth Circuit's decision, DOJ has adopted a new form agreement that is significantly
less protective of company interests. How this will impact DOJ's ability to obtain cooperation in
corporate FCPA investigations—which is a very complicated issue influenced by many factors beyond
privilege—remains to be seen.
Does the "China Initiative" Signal Enhanced FCPA Scrutiny of Chinese Companies?
On November 1, 2018, in the context of announcing criminal and civil enforcement proceedings against
a Chinese company, a Taiwanese company, and three Taiwanese nationals in connection with the alleged
theft of trade secrets from a U.S. company, then-Attorney General Jeff Sessions declared a "China
Initiative" to be led by DOJ's National Security Division, with participation from other DOJ offices,
including the Criminal Division (which houses the Fraud Section / FCPA Unit). While the primary focus
of the so-called "China Initiative" seems to on countering economic espionage, lurking among the
initiative's 10 stated goals is to "[i]dentify [FCPA] cases involving Chinese companies that compete with
American businesses."
Although we have been reporting for years on the risks of doing business in China, and our studies have
demonstrated that China is the most frequent situs of conduct charged in FCPA enforcement actions, we
have seen nothing in the public sphere or our confidential caseload to suggest that DOJ's FCPA Unit will
be departing from its historical focus on conduct rather than nationality. For example, when asked about
the China Initiative several weeks later at the ACI FCPA Conference, Unit Chief Daniel S. Kahn
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responded, "We are prosecutors, and we follow evidence, and that's what we have always done." It is
noteworthy that although many FCPA cases involve Chinese conduct, far fewer involve Chinese
nationals or companies. No doubt this is in significant part due to the jurisdictional challenges of DOJ
bringing such an action. All of this is to say, time will tell whether and if so how the China Initiative's
FCPA goal will be operationalized by DOJ's FCPA Unit, which is led by dedicated, career civil servant
prosecutors, many layers removed from those who announced the policy.
Of course, if the Chinese Initiative is perceived as leveraging the FCPA to achieve political objectives,
the Chinese government may counter with steps to frustrate DOJ investigations. As we note below, in
October 2018, China enacted a new blocking statute, the International Criminal Judicial Assistance Law,
that could be used to prevent Chinese companies from providing evidence or assistance to foreign
authorities like DOJ.
DOJ Provides Additional Guidance Concerning Criminal Division Monitors
Speaking at the New York University School of Law on October 12, 2018, Assistant Attorney General
Brian A. Benczkowski announced a new namesake memorandum (the "Benczkowski Memorandum")
providing additional guidance for the selection of compliance monitors. The memorandum reaffirms
prior guidance on this issue from the "Morford Memorandum" of March 2008, while elaborating on
considerations Criminal Division attorneys should take into account when deciding whether to require a
monitor. These considerations include the potential costs of a monitor, not only in monetary terms but
also with respect to "whether the proposed scope of a monitor's role is appropriately tailored to avoid
unnecessary burdens to the business's operations."
Benczkowski's remarks also are of interest in another respect. Monitors have tremendous power and
discretion in their activities and, in some situations, the power dynamic leads companies facing what
they believe are unreasonable demands to feel that they have little practical recourse. Rejecting the
notion that companies should suffer in silence and emphasizing the active role that DOJ should play in
policing monitors, Benczkowski remarked that "it is incumbent on our prosecutors to ensure that
monitors are operating within the appropriate scope of their mandate" and that "we absolutely want to
know of any legitimate concerns regarding the authorized scope of the monitorship, cost or team
size." These are welcome remarks for companies undergoing or facing the prospect of an FCPA
monitorship.
Of final note, Benczkowski broke from the recent movement to centralize corporate compliance
expertise within a single "compliance counsel" position, and declared a renewed focus on "a workforce
better steeped in compliance issues across the board." To that end, he announced as a priority the hiring
of attorneys not only with courtroom prosecutorial experience, but with experience evaluating corporate
compliance programs to supplement the already talented and experienced DOJ workforce.
DOJ Extends FCPA Corporate Enforcement Policy to M&A
In a July 25, 2018 speech before ACI's Global Forum on Anti-Corruption Compliance in High Risk
Markets, Deputy Assistant Attorney General Matthew S. Miner announced important guidance for
companies that identify FCPA issues in pre-acquisition due diligence or post-acquisition compliance
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integration. Specifically, acknowledging that DOJ wishes to encourage M&A activity by companies
with strong compliance programs and not to have "the specter of enforcement . . . be a risk factor that
impedes such activity by good actors," Miner announced that "we intend to apply the principles
contained in the FCPA Corporate Enforcement Policy to successor companies that uncover wrongdoing
in connection with mergers and acquisitions and thereafter disclose that wrongdoing and provide
cooperation, consistent with the terms of the Policy." One month later, at a GIR Live event, Miner
expanded his comments to make clear that they apply to "other types of potential wrongdoing, not just
FCPA violations," unearthed in connection with an acquisition and disclosed to DOJ.
These announcements make good policy sense given the number of FCPA enforcement matters that arise
from acquisitions, including notably in 2018 the Polycom matter described above.
2018 FCPA-RELATED PRIVATE CIVIL LITIGATION
The FCPA does not provide a private right of action, but as we often note, civil litigants long have
pursued a variety of causes of action against companies in connection with FCPA-related conduct, with
varying success. The second half of 2018 certainly was no exception. Examples of matters with material
developments over the past six months include:
Shareholder Lawsuits
•

Freeport-McMoRan Inc. – As covered in our 2016 Mid-Year FCPA Update, on January 26,
2016, shareholders filed a securities fraud class-action alleging that the international mining
company failed to disclose bribery in Indonesia. The suit followed reports that the Indonesian
House of Representatives was investigating payments by a senior executive of Freeport Indonesia
to the speaker of the House. On August 3, 2018, the Honorable Diane J. Humetewa of the U.S.
District Court for the District of Arizona granted Freeport's motion to dismiss. The Court found,
among other things, that plaintiffs failed to plead sufficient facts to plausibly claim that the
executive attempted to bribe Indonesian officials. Rather, the pleadings only left open this
possibility and suggested that Freeport Indonesia may have been solicited for a bribe and not
itself committed any wrongdoing.

•

General Cable Corp. – On July 23, 2018, the Honorable William O. Bertelsman of the U.S.
District Court for the Eastern District of Kentucky granted General Cable's motion to dismiss a
putative class action, which contended that the company inflated its stock value by failing to
disclose that employees of its foreign subsidiaries had violated the FCPA in connection with the
conduct ultimately leading to General Cable's December 2016 resolutions with DOJ and the SEC
described in our 2016 Year-End FCPA Update. In dismissing the suit, the Court concluded that
plaintiffs had not met the stringent pleading standard for breach-of-prudence claims based on
non-public information and that their breach of loyalty and duty to monitor claims were similarly
deficient. The plaintiffs have noticed an appeal to the U.S. Court of Appeals for the Sixth Circuit.

•

Grupo Televisa S.A.B. – On August 6, 2018, shareholders filed an amended complaint against
ADR-issuer and Mexican media giant Grupo Televisa in the U.S. District Court for the Southern
District of New York, alleging that it failed to disclose the payment of millions of dollars in
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bribes to secure broadcast rights for the FIFA World Cup. The action came after the former CEO
of Argentine sports marketing company Torneos y Competencias (which, as covered in our 2016
Year-End FCPA Update, entered into a $113 million, four-year deferred prosecution agreement)
testified at the corruption trial of three former FIFA officials that Grupo Televisa had participated
in the scheme. This witness previously pleaded guilty in November 2015 to wire fraud and other
charges and agreed to testify on the government's behalf. Grupo Televisa moved to dismiss the
complaint on October 15, and the plaintiffs filed their opposition on November 16, 2018.
•

KBR Inc. – On August 31, 2018, the Honorable Ewing Werlein, Jr. of the U.S. District Court
for the Southern District of Texas dismissed an investor class action lawsuit filed soon after the
Serious Fraud Office announced in April 2017 that it was investigating KBR in connection with
its ongoing Unaoil investigation. In dismissing the case, the Court noted that the "Plaintiffs act
as if the opening of an investigation is all they need to make wholesale allegations of bribery
against KBR." Although the Court granted leave to file an amended complaint, none was filed,
and the case was terminated on September 24, 2018.

•

Rio Tinto plc – On August 31, 2018, the Honorable Andrew L. Carter of the U.S. District Court
for the Southern District of New York dismissed an investor lawsuit alleging that former
executives of the mining company bribed an acquaintance of Guinea's then-President to maintain
mining contracts in the country and misled investors by failing to disclose the alleged
bribery. The suit came on the heels of Rio Tinto notifying authorities in the United States, the
United Kingdom, and Australia that it was investigating a payment to the third party. Rio Tinto
moved to dismiss for, among other reasons, failure to state a claim, arguing that the payment was
not made to a "foreign official" and therefore did not violate the FCPA. In granting the motion
to dismiss, Judge Carter agreed that plaintiffs failed adequately to allege that the recipient of the
payments in question was a "foreign official," and likewise rejected that the recipient could be
an "instrumentality," a term he found covers entities, not individuals.
Civil Fraud / RICO Actions

The multi-billion-dollar resolution between Odebrecht S.A. and authorities in Brazil, Switzerland, and
the United States discussed in our 2016 Year-End FCPA Update has spurred civil litigation in federal
court with the Brazilian construction conglomerate. In June 2017, investment funds filed a civil fraud
suit in the U.S. District Court for the Southern District of New York, alleging that the Odebrecht bonds
they purchased lost value when the scandal broke. On August 8, 2018, the U.S. District Court for the
Southern District of New York allowed certain federal and state law claims to proceed.
This is not the only suit against Odebrecht stemming from the resolution discussed above. On June 12,
2018, Ecuadorian manufacturer Plastiquim and its owner initiated a suit in Florida state court against
Odebrecht and others alleging fraud, RICO violations, conspiracy, and unfair business
practices. According to the filings, Odebrecht failed to disclose that a business loan Plastiquim obtained
through an Odebrecht affiliate was a vehicle for laundering money tied to Odebrecht's bribery
scheme. On December 18, 2018, Odebrecht filed a motion to dismiss the complaint.
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2018 INTERNATIONAL ANTI-CORRUPTION DEVELOPMENTS
World Bank Enforcement
The World Bank Group continued its active role in global anti-corruption enforcement. In its mostrecent fiscal year, the World Bank debarred 78 firms and individuals, recognized 73 cross-debarments
from other multilateral development banks, and referred 43 matters to national authorities.
Europe
United Kingdom
Alstom Executives
On December 19, 2018, a global sales manager for Alstom Power Ltd.'s Boiler Retrofits unit, Nicholas
Reynolds, was found guilty of conspiracy to corrupt by a jury at Blackfriars Crown Court. Two days
later, he was sentenced to 4.5 years in prison and made to pay costs of £50,000. As a result of Reynolds'
conviction, the Serious Fraud Office ("SFO") lifted reporting restrictions and revealed additional details
of the investigation dating back several years.
Reynolds was charged at the same time as John Venskus, the former Business Development Manager
at Alstom Power Ltd., who pleaded guilty in October 2017 and was sentenced to 3.5 years in
prison. Göran Wikström, the former Regional Sales Director at Alstom Power Sweden AB, also pleaded
guilty in June 2018 and was sentenced to 31 months in prison and made to pay £40,000 in costs.
Reynolds, Venskus, and Wikstom allegedly were part of a conspiracy to bribe officials and politicians
to secure contracts for a Lithuanian power station. The SFO alleged that they falsified records to
circumvent bribery and corruption controls, causing Alstom companies to pay more than €5 million to
secure contracts worth €240 million. Alstom Power Ltd. pleaded guilty to conspiracy to make corrupt
payments in May 2016 and paid a fine of £6.3 million, compensation to the Lithuanian government of
nearly £11 million, and prosecution costs of £700,000.
The SFO further reported that, on April 10, 2018, Alstom Network UK Limited was found guilty of one
count of conspiracy to corrupt in relation to bribes allegedly paid to win a Tunisian tram and
infrastructure contract. The company and two former executives were acquitted of other charges relating
to Indian and Polish transport contracts.
Güralp Systems Executives
Earlier in this Update we discuss the declination letter received by UK seismology company Güralp
Systems Limited for alleged payments to Heon-Cheol Chi, Director of the KIGAM Earthquake Research
Center in Korea. As noted above, one of the principal reasons asserted by DOJ in support of its
declination was Güralp's commitment to accepting responsibility in connection with an ongoing SFO
investigation. Although no corporate resolution has yet been reached with Güralp, three of its former
executives—founder Cansun Güralp, former managing director Andrew Bell, and former head of sales
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Natalie Pearce—have been charged by the SFO with conspiracy to make corrupt payments in violation
of Section 1 of the Criminal Law Act 1977 and Section 1 of the Prevention of Corruption Act 1906. Trial
dates have not yet been set.
Gulnara Karimova Asset Seizure
We reported in our 2016 Mid-Year and 2017 Year-End FCPA updates on the foreign bribery resolutions
involving alleged bribes to Gulnara Karimova, daughter of the late Uzbek President, to influence
telecommunications matters in Uzbekistan. On October 3, 2018, the SFO issued a claim in the High
Court in London against Karimova and acquaintance Rustam Madumarov, pursuant to the Proceeds of
Crime Act 2002, to recover assets that were allegedly obtained using the bribes. A hearing on the matter
has yet to be scheduled. For her part, Karimova is reportedly serving a sentence of house arrest in
Uzbekistan.
ENRC Ruling
On September 5, 2018, the English Court of Appeal issued judgment in The Director of the Serious
Fraud Office and Eurasian Natural Resources Corporation Limited, reversing a highly criticized High
Court judgment, finding that interviews conducted by outside lawyers and work conducted by forensic
accounts in an internal investigation is covered by legal privilege. For more on this important decision,
please see our Client Alert, "Court of Appeal in London Overturns Widely Criticised High Court
Judgment in SFO v ENRC."
Look for much, much more on UK white collar developments in our forthcoming 2018 Year-End United
Kingdom White Collar Crime Update, to be released on January 22, 2019.
Greece
More than two years after trial began in the so-called cash-for-contracts scandal, Prodromos Mavridis—
a former telecommunications manager for Siemens' Greek affiliate—testified in October 2018 that he
did not pay politicians from a slush fund to secure state contracts. Mavridis, whose testimony centered
on a contract for Siemens to digitize the network of OTE, Greece's primary telecommunications
provider, testified that Siemens' Managing Board had unfairly pinned on him responsibility for the slush
fund. The trial, which has been postponed repeatedly, continues more than a decade after authorities
first launched a probe into Siemens' activities.
Greek anti-corruption authorities in October 2018 ordered former defense minister Yiannos
Papantoniou and his wife detained pending trial on charges that he accepted and laundered kickbacks
in connection with a Greek navy contract. Papantoniou has denied wrongdoing, citing an earlier Greek
Parliamentary probe that was closed based on insufficient evidence.
Italy
In September 2018, an Italian court handed down a split decision in a long-running corruption trial
concerning oil and gas industry-related bribes in Algeria. The court found oil services group Saipem
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and its former CEO Pietro Tali guilty on corruption charges relating to nearly €198 million in payments
Saipem made to Algerian intermediaries to secure €8 billion worth of contracts with Algeria's stateowned energy firm Sonatrach. The court seized €198 million from Saipem, which was also fined
€400,000, and then sentenced Tali to nearly five years in prison. The court also convicted former Saipem
executives Pietro Varone and Alessandro Bernini and sentenced each of them to more than four years
in prison.
At the same time, the court acquitted oil and gas giant Eni, as well as former Eni CEO Paolo Scaroni
and current Eni Chief Upstream Officer Antonio Vella, of similar charges. Prosecutors had alleged that
Eni—which jointly controls Saipem—sought to use the payments to win approval from Algeria's energy
ministry of Eni's plan to acquire a Canadian oil and gas company that held rights to a large Algerian gas
field.
Separately, Italy's governing coalition moved in September 2018 to bar those convicted of serious
corruption crimes from working with the state through a so-called "bribe destroyer" bill. The bill would
impose a lifetime ban on holding public office or seeking state contracts on people sentenced to more
than two years in prison for corruption-related offenses. For those sentenced to fewer than two years for
corruption-related crimes, the bill would impose a five-to-seven-year ban. The bill now goes to
Parliament, where the ruling coalition has a majority in both houses.
The Netherlands
On September 4, 2018, global financial institution ING Group NV agreed to pay authorities in the
Netherlands €775 million to settle allegations that it violated Dutch anti-money laundering and counterterrorism financing laws. Allegations in the settlement concern millions of dollars that passed through
ING accounts, allegedly without sufficient scrutiny, between 2010 and 2016. These payments allegedly
included $55 million to Gulnara Karimova, daughter of the then-President of Uzbekistan who has been
implicated in several recent enforcement actions in multiple countries. The resolution included €100
million in disgorgement and a fine of €675 million, the largest ever imposed by the Dutch Public
Prosecution Service. ING issued a press release the next day announcing that the U.S. SEC had closed
a related investigation.
Switzerland
On August 28, 2018, Pascal Collard, a former Geneva-based oil trader with global commodity trading
company Gunvor Group, received an 18-month suspended sentence from the Swiss Federal Criminal
Court for bribing officials to secure oil shipments from the Republic of Congo and the Ivory Coast. In
September 2017, the Swiss Attorney General's office opened an investigation into Gunvor and its Dutch
subsidiary charging the companies with organizational failings that allowed their employees to violate
bribery laws.
Russia
The Russian State Duma recently enacted new anti-corruption legislation, which entered into force in
August 2018. The new legislation has two key components. First, if a company doing business in Russia
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is suspected of bribery, Russian prosecutors may petition for and obtain a court-ordered freeze of
company assets. The value of the frozen assets may not exceed the maximum potential penalty, which
can range from a minimum of 1 million rubles to a maximum of 100 times the sum of the bribe. Second,
companies operating in Russia can exempt themselves from corporate liability for bribery by selfreporting the wrongdoing. Specifically, a company that uncovers and discloses to authorities illicit
conduct committed by itself or its employees (or enables a government investigation to identify such
conduct) may automatically receive a full release from the statutory penalty for bribery.
Ukraine
In anticipation of the upcoming annual EU-Ukraine Association Council, the EU published its
Association Implementation Report on Ukraine. Regarding anti-corruption, the report recognized
Ukraine's progress on the legislative front and in establishing anti-corruption institutions, but at the same
time noted ongoing difficulties with implementing such measures and their limited effect to date.
For example, as of September 2018, the National Anticorruption Bureau of Ukraine ("NABU") and the
Specialized Anticorruption Prosecutor's Office had initiated 644 investigations of high-level
corruption. But only 21 of these investigations have resulted in convictions. The vast majority
(including the highest-profile investigations) have been stymied by Ukraine's courts. Further, the new
High Anti-Corruption Court ("HACC"), a judicial body designed to grant a panel of nominated,
independent judges jurisdiction over cases pursued by the NABU, was established in June 2018. Its
nominating committee has yet to be selected, however, and as a result no judges have been
appointed. Likewise, although the National Agency for Prevention of Corruption ("NAPC") has set up
an automatic verification system for electronic asset declarations submitted by Ukrainian government
officials, the NAPC had verified only 400 out of 2.7 million submitted declarations by October 2018.
The Americas
Argentina
In the second half of 2018, Argentina was captivated by a corruption scandal implicating dozens of
politicians and businesspeople. The aptly named "Notebooks" scandal concerns notebooks belonging to
the chauffeur of Roberto Baratta, a high-ranking official in the administration of former President
Cristina Fernández de Kirchner. Covering more than a decade, the notebooks allegedly describe tens
of millions of dollars in bribes from public works contractors and others seeking favorable treatment that
the chauffeur delivered to Fernández, her husband and former President Néstor Kirchner, and other
high-level officials.
Fernández was indicted on September 17, 2018, but her status as a sitting senator in Argentina's
legislature grants her immunity from arrest. The federal judge presiding over many of the criminal cases
stemming from the Notebooks scandal asked the legislature to impeach Fernández, but the effort failed
in the face of strong political support. Fernández's former planning minister, Julio De Vido—who was
sentenced in October 2018 to almost six years in prison on separate graft charges—also is under
investigation in the Notebooks scandal. While Fernández's administration is the focus of the
investigation, current President Macri's cousin, the former head of an Argentinian construction company,
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also is implicated, and in November, authorities indicted the president of Techint Group, Paolo
Rocca. Dozens of businesspeople seeking to avoid prison time have entered into plea deals.
On the legislative front, in October 2018, the Argentine Anti-Corruption Office adopted "Integrity
Guidelines" pursuant to Argentina's Law on Criminal Liability of Legal Persons, which as covered in
our 2018 Mid-Year FCPA Update came into effect in March 2018. Modeled on similar guidance from
the United States, the United Kingdom, and Brazil, the guidelines are designed to aid in complying with
Articles 22 and 23 of the law, which outline requirements for corporate compliance programs.
Brazil
In the wake of a tumultuous presidential election, the fight against corruption remains at the forefront of
Brazilian life. The late 2018 election was widely viewed as a repudiation of the Workers' Party, which
was at the epicenter of Brazil's massive anti-corruption investigation, Operation Car Wash. Presidentelect Jair Messias Bolsonaro has taken a hard line against corruption in his speeches and named leading
anti-corruption figures to his administration. For example, Bolsonaro retained Wagner de Campos
Rosário, who played a critical role in negotiating corporate leniency agreements in connection with
Operation Car Wash, as the Minister of Transparency and Chief of the Comptroller General of the
Federal Union. Bolsonaro also appointed Judge Sérgio Moro, the federal judge who has presided over
Operation Car Wash since 2014, to serve as Minister of Justice and Public Security.
Independent of these political developments, Brazilian enforcement authorities have continued to
investigate and prosecute corruption at high levels. In 2018, the Operation Car Wash Task Force
launched 10 new phases, bringing the total to 57. Most recently, enforcement authorities have focused
on allegations of corrupt payments by commodity traders. Since 2014, the investigation has resulted in
more than 1,000 search and seizure orders, more than 250 arrest warrants, approximately 550
international cooperation requests, approximately 180 individual plea bargain agreements, more than 10
leniency agreements, more than 200 convictions, and recovery of approximately $3 billion (R$12.3
billion) via plea deals. Five of the six living Brazilian ex-presidents—Fernando Collor de Mello, Luiz
Inácio Lula da Silva, Dilma Rousseff, José Sarney, and Michel Temer—have been implicated. Collor,
Lula, and Rousseff are currently defendants in criminal cases, while Sarney's and Temer's cases await
further analysis by the Supreme Court. Lula, currently serving a prison sentence for money laundering
and corruption related to Operation Car Wash, recently was also charged with money laundering in
connection with a bribery scheme involving Equatorial Guinea.
In another Operation Car Wash-related development, Dutch oil and gas services provider SBM Offshore
N.V. announced two agreements in July and September 2018 to pay a total of $347 million to Brazilian
authorities and Petrobras to resolve allegations of paying bribes to secure contracts with the state-owned
oil company. As we reported in our 2017 Year-End FCPA Update, SBM previously reached an FCPA
resolution with DOJ in November 2017. In a seeming nod to these Brazilian resolutions, the $238
million fine in the DOJ FCPA settlement credited a to-be-paid amount to Brazilian authorities.
Plea bargains have remained an essential tool for Brazilian authorities to expose systemic corruption, in
Operation Car Wash and in other investigations. Nonetheless, there are uncertainties about the use of
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this tool, including with respect to the use of plea bargain evidence by other agencies and the
consequences of breaching an agreement. For example, the Attorney General's Office has requested the
rescission of plea bargain agreements with Joesley and Wesley Batista, whose corruption cases were
reported in our 2017 Year-End and 2018 Mid-Year FCPA updates. To provide greater legal certainty
around the negotiation of plea bargains, the Brazilian Prosecutor's Office recently published guidance
on the procedures necessary to enter into a plea bargain. Other Brazilian agencies likewise have engaged
in efforts to incentivize whistleblowing and to enhance transparency and accountability. These efforts,
combined with the new Ministry of Justice and Public Security's vow to tackle corruption, look to make
2019 a key year in Brazil's ongoing fight against corruption.
Costa Rica
As 2018 drew to a close, Costa Rica's judiciary faced a crisis, as various members of the Costa Rican
Supreme Court have been suspended or impeached for alleged links to a corruption scandal known as
the "Cementazo." The scandal revolves around businessman Juan Carlos Bolaños and his cement
importation company, Grupo JCB. Bolaños was arrested, convicted, and sentenced to serve prison in
2017. In April 2018, the legislature impeached Judge Celso Gamboa for allegedly alerting Bolaños to
developments in the case against him. And in July 2018, the Costa Rican judiciary reprimanded four
judges accused of stifling investigations by ignoring evidence of influence peddling on the part of two
congressmen linked to Bolaños's scheme. Days later, the president of Costa Rica's Supreme Court,
Carlos Chinchilla, announced his immediate retirement at age 55. The Costa Rican Attorney General's
Office has filed a criminal action against the five judges.
El Salvador
In a groundbreaking stand against corruption in this Central American nation, former President Elías
Antonio "Tony" Saca González was sentenced in September 2018 to 10 years in prison and ordered to
return $260 million after pleading guilty to charges of embezzlement and money laundering. Saca, who
served as president between 2004 and 2009, detailed an elaborate $300 million corruption scheme in a
lengthy confession during an August 2018 court hearing. Saca implicated other public officials,
including then-First Lady Ana Ligia de Saca, who he said received, among other things, all-expense
paid trips overseas and a $10,000 monthly stipend. She now faces her own criminal case for money
laundering and other crimes. In a move that mirrors her husband's, she recently offered to plead guilty
in exchange for receiving the shortest possible sentence. El Salvador's District Attorney's Office
currently is evaluating whether to accept the former first lady's offer.
Former President Saca is the first president in Salvadoran history to stand trial for corruption. This case
could serve as a model for the prosecution of other leaders accused of corruption. In June 2018, for
example, the District Attorney's Office ordered the arrest of 30 close friends and family of former
President Mauricio Funes, Saca's successor, for their alleged participation in a multi-million dollar
embezzlement scheme. Although Funes received asylum in Nicaragua in 2016, claiming political
persecution shortly after prosecutors opened a civil unlawful enrichment action against him, he and his
son were ordered to return hundreds of thousands of dollars to El Salvador.
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Guatemala
Anti-corruption efforts in Guatemala suffered a significant setback as President Jimmy Morales
announced that the U.N.-sponsored International Commission Against Impunity in Guatemala (known
by its Spanish acronym "CICIG") would be shut down and replaced by local Guatemalan institutions. As
detailed in our 2018 Mid-Year FCPA Update, CICIG is an anti-corruption commission that has
conducted investigations against top Guatemalan leaders and businesspeople. CICIG currently is
conducting a probe against President Morales for illicit campaign financing. In a move denounced as an
attack on judicial independence, Morales attempted to expel CICIG chief Iván Velásquez Gómez in
2017, shortly after Guatemala's attorney general announced she would seek to remove Morales's
immunity from prosecution. The Supreme Court of Justice of Guatemala swiftly halted Morales's
efforts. The Court has thrice received requests to prompt Congress to deliberate whether Morales should
be stripped of immunity for unlawful acts committed during his tenure as his political party's secretary
general. It permitted the last of these requests to proceed to Congress in mid-2018.
In August 2018, Morales announced that he would transfer CICIG's authority to Guatemalan hands due
to CICIG's alleged selective prosecution, intimidation of the citizenry, and erosion of due process and
the presumption of innocence. The decision was met with intense disapproval from human rights
organizations and advocates, although it received only mild criticism from the U.S. embassy in
Guatemala. Morales has since revoked or denied visas to dozens of CICIG personnel probing his
potential wrongdoing, including Velásquez Gómez.
Haiti
A recent corruption scandal has led to public unrest. A Haitian Senate probe has accused more than a
dozen former government officials—including former Prime Ministers Jean-Max Bellerive and Laurent
Lamothe—and businesspeople of embezzling $2 billion from a Venezuelan oil discount program. Anticorruption protests arising from the probe turned violent in October and November 2018, with protestors
demanding an accounting of the funds. After the protests, two top government officials and 15 advisers
were fired, in accordance with recommendations from an August 2018 report from the Haitian Senate.
Mexico
With the July 2018 election of Andres Manuel López Obrador, Mexico's anti-corruption movement
received another boost. Campaigning largely on the fight against corruption, President López Obrador
is expected to complete the implementation of the National Anti-corruption System ("NAS"), as well as
other reform efforts. Although it was approved in 2016, the NAS faced significant roadblocks under
former President Peña Nieto, who stalled the appointment of a national general prosecutor, national anticorruption chief prosecutor, and judges on the new Federal Administrative Court.
In the meantime, Mexico continues to pursue existing corruption cases. After announcing earlier this
year that it would impose a nearly $60 million penalty on Odebrecht for bribery violations, Mexico's
main anti-corruption auditor has expressed the government's intention to recover this fine through seizure
of balances owed to Odebrecht by state-owned Pemex, in the face of legal resistance from
Odebrecht. Moreover, in addition to debarring Odebrecht bids from public tenders until 2020, officials
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from the López Obrador administration have signaled that future bids from Odebrecht and other
companies will be shut out throughout President López Obrador's tenure.
Yet arguably the biggest development in anti-corruption enforcement for Mexico this year is the adoption
of the United States-Mexico-Canada Agreement ("USMCA"), an agreement among the three nations
that will replace the 25-year-old NAFTA. In the USMCA, the three countries have included a chapter
dedicated solely to anti-corruption. In Chapter 27, titled "Anticorruption," the parties agree to adopt and
enforce anti-corruption measures, protect whistleblowers, and promote the participation of the private
sector in fighting corruption, among other things. Mexico reportedly made the primary efforts to include
Chapter 27 in the hopes of promoting and maintaining foreign investment.
Venezuela
Venezuela's Attorney General, Tarek William Saab, continued his office's anti-corruption campaign this
year. Saab revealed that, during his first year in office, the Public Prosecutor's Office convicted 616
individuals, including many former government officials, on charges of corruption. The Public
Prosecutor's Office also uncovered 18 different corruption schemes within the oil industry. One of these
schemes involved Venezuela's state-owned energy company, PDVSA. In September 2018, Saab
announced arrest warrants for nine officials involved in the fraudulent purchase of aluminum tanks for
transporting fuel. PDVSA had paid millions of dollars for 234 tanks, only 168 of which were delivered
and not according to the appropriate technical specifications. Saab estimates this resulted in a loss of
approximately $19 million.
The country's president has not escaped allegations of corruption. In November 2018, Venezuela's
exiled Supreme Tribunal of Justice requested that Interpol issue an international arrest warrant for
President Nicolás Maduro for accepting money from illegal activities. According to Venezuela's former
Attorney General, President Maduro accepted millions of dollars in bribes from Odebrecht.
Asia
China
China grabbed the attention of the global legal community in October 2018 with its International
Criminal Judicial Assistance Law ("ICJA"). Although guidance relating to its implementation and
enforcement remains to be seen, the ICJA would appear to act as a blocking statute and prohibit entities
and persons in China from cooperating with or providing evidence to foreign investigators absent the
authorization of Chinese authorities. Much remains to be written about the ICJA, but we will continue
to monitor this development that could substantially impact many FCPA investigations.
On the enforcement front, the sixth year of President Xi Jinping's anti-corruption campaign brought a
number of significant structural changes to China's anti-corruption regime and a steady stream of highprofile investigations and prosecutions. In addition to the changes discussed in our 2018 Mid-Year
FCPA Update, the Chinese government established the State Administration for Market Regulation
("SAMR"), which is empowered to investigate commercial bribery and unfair competition, among other
things, and centralizes and consolidates functions previously assigned to several regulatory bodies,
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including the State Administration for Industry and Commerce. In total, nearly 350,000 officials,
including 25 at the provincial or ministerial level, have been punished for violating austerity rules since
late 2012. And on November 30, 2018, China for the first time extradited a former Chinese official
accused of taking bribes from the European Union.
India
In July 2018, long-awaited amendments to India's Prevention of Corruption Act (Amendment) Act, 2018
came into force. In the works for several years, the amendments contain a number of significant changes
to the anti-corruption law in India which we have detailed in our Client Alert, "Amendments to the
Prevention of Corruption Act, 1988: Implications for Commercial Organizations Doing Business in
India."
On the enforcement front, India's Central Bureau of Investigation ("CBI") in May registered a case under
the Indian Penal Code and Prevention of Corruption Act alleging that officers linked to AirAsia India
conspired with Indian officials to expedite approvals and change Indian aviation policies to benefit the
airline. CBI's investigation is ongoing.
Japan
In July 2018, Japanese prosecutors indicted three executives of Yokohama-based power plant
manufacturer Mitsubishi Hitachi Power Systems Ltd ("MHPS")—Satoshi Uchida, Fuyuhiko
Nishikida, and Yoshiki Tsuji—for allegedly bribing a Thai official in 2015. Nishikida and Tsuji
admitted to the charges in December 2018, while Uchida's first hearing is set for January 11. This
scheme came to the attention of prosecutors after a self-report by MHPS. MHPS became the first
company to enter into a plea agreement in Japan for organized crime and bribery, and in recognition of
its cooperation, MHPS was not prosecuted for the scheme. Japan's plea bargain system for organized
crime and bribery cases was only introduced in June 2018, just one month before MHPS's plea
agreement.
Korea
Two former Korean presidents received substantial terms of imprisonment in 2018 for corruption-related
offenses.
•

In August 2018, Park Geun-Hye, who as reported in our 2018 Mid-Year FCPA Update was
convicted of 16 corruption-related offenses in April 2018, saw her prison sentence and fine
increased to 25 years and KRW 20 billion (~$18 million) for accepting more improper payments
than previously thought. Earlier in the summer, Park received an eight-year sentence on separate
charges of interfering with the 2016 elections and illegally diverting millions of dollars from the
National Intelligence Service. Park is currently serving her terms consecutively.

•

In October 2018, Lee Myung-Bak was sentenced to 15 years and a fine of KRW 13 billion (~
$11.5 million) for bribery and embezzlement. The Seoul Central District Court concluded that
he received more than KRW 11 billion (~ $10 million) in bribes before and during his presidency.
32

Malaysia
In April 2018, Malaysia passed the Malaysian Anti-Corruption Commission (Amendment) Act 2018,
which introduces a new section creating liability for commercial organizations if a person associated
with the organization engages in corruption. Directors, controllers, officers, partners, and members of
the company management can face a jail term of up to 20 years and a fine of the higher of 10 times the
value of the bribe or RM 1 million (~ $240,000). Modeled after the UK Bribery Act, a defense is
available for companies that "had in place adequate procedures to prevent persons associated with the
commercial organization from undertaking such conduct." While the Act officially came into force on
October 1, 2018, the provisions relating to corporate liability will not be operative for another two years
to provide companies with time to enhance their internal controls.
On the enforcement front, on December 17, 2018, Malaysian prosecutors brought charges against three
units of a prominent New York-headquartered investment bank and issuer for allegedly false and
misleading statements in materials prepared in connection with the 1MDB bond offerings. Other charges
filed by Malaysian authorities have targeted former Prime Minister Najib Razak, his wife Rosmah
Mansor, and several former Malaysian foreign intelligence agents.
Thailand
On July 22, 2018, Thailand's new anti-corruption law—the Act Supplementing the Constitution Relating
to the Prevention and Suppression of Corruption B.E. 2561 (2018)—came into force. The new law
expands the scope of persons covered by the law. Previously, only individuals and entities registered in
Thailand could be liable for bribery, but the new law applies to legal entities registered abroad if they
have Thai operations. Much like the UK Bribery Act, under the Thai law a company can be liable for
bribes paid by "associated persons" for the company's benefit unless the company can demonstrate that
it had in place adequate internal controls.
Middle East and Africa
Israel
On December 2, 2018, Israeli police recommended that Prime Minister Benjamin Netanyahu be
indicted on bribery and fraud charges, among others, marking the third time in 2018 that the police
recommended indicting Netanyahu. The most-recent recommendation stems from allegations that
Netanyahu awarded contracts to Israeli telecom company Bezeq in exchange for favorable news
coverage. Netanyahu has denied the allegations, and the decision whether to indict him in any of the
three cases, which would be unprecedented, is with Attorney General Avichai Mandelblit.
Saudi Arabia
On September 25, 2018, Saudi Arabia amended its anti-corruption law to remove the 60-day statute of
limitations applicable to anti-corruption investigations into current and former Saudi ministers. The
amendment follows the large-scale anti-corruption probe, initiated in November 2017 by Crown Prince
Mohammed bin Salman, that involved detaining and questioning of hundreds of influential Saudis as
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covered in our 2017 Year-End and 2018 Mid-Year FCPA updates. That effort has resulted in the Saudi
government seizing more than $100 billion.
South Africa
In September 2018, the son of former South African President Jacob Zuma (who was ousted in February
in connection with corruption allegations as reported in our 2018 Mid-Year FCPA Update) reportedly
agreed to testify at a judicial inquiry into allegations that the wealthy Gupta brothers—Ajay, Atul, and
Rajesh—illegally influenced cabinet appointments and the award of state contracts during Zuma's
administration. Former deputy finance minister Mcebisi Jonas reportedly told investigators in August
2018 that Zuma's son helped arrange a meeting between him and the Guptas at which he was offered his
post and a nearly $40 million bribe. The son denied that any bribe was offered. The group handling the
investigation, the South African Commission of Inquiry into State Capture, Corruption and Fraud in the
Public Sector, reportedly has been given until March 2020 to investigate. The Guptas reportedly are in
the UAE, but an extradition treaty recently signed between the two countries may signal that additional
developments are on the horizon.
CONCLUSION
As is Gibson Dunn's semi-annual tradition, over the next several weeks we will be publishing a series of
enforcement updates for the benefit of our clients and friends as follows:
•

Tuesday, January 8: 2018 Year-End Update on Corporate NPAs and DPAs;

•

Wednesday, January 9: 2018 Year-End False Claims Act Update;

•

Thursday, January 10: 2018 Year-End Developments in the Defense of Financial Institutions;

•

Friday, January 11: 2018 Year-End German Law Update;

•

Monday, January 14: 2018 Year-End Trade Secrets Update;

•

Tuesday, January 15: 2018 Year-End Securities Enforcement Update;

•

Wednesday, January 16: 2018 Year-End Securities Litigation Update;

•

Thursday, January 17: 2018 Year-End UK Labor & Employment Update;

•

Friday, January 18: 2018 Year-End Class Actions Update;

•

Monday, January 21: 2018 Year-End FDA and Health Care Compliance and Enforcement
Update – Drugs and Devices;

•

Tuesday, January 22: 2018 Year-End UK White Collar Crime Update;

•

Wednesday, January 23: 2018 Year-End Activism Update;
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•

Monday, January 28: 2018 Year-End Cybersecurity Update (United States);

•

Tuesday, January 29: 2018 Year-End Cybersecurity Update (European Union);

•

Wednesday, January 30: 2018 Year-End Health Care Compliance and Enforcement Update –
Providers;

•

Thursday, January 31: 2018 Year-End Government Contracts Litigation Update;

•

Friday, February 1: 2018 Year-End Media and Entertainment Update;

•

Monday, February 4: 2018 Year-End Transnational Litigation Update;

•

Tuesday, February 5: 2018 Year-End AI & Related Technologies Update;

•

Wednesday, February 6: 2018 Year-End Sanctions Update; and

•

Thursday, February 7: 2018 Year-End China Antitrust Update.

The following Gibson Dunn lawyers assisted in preparing this client update: F. Joseph Warin, John
Chesley, Christopher Sullivan, Richard Grime, Patrick Stokes, Wendy Cai, Ella Alves Capone, Claire
Chapla, Winson Chu, Timothy Deal, Austin Duenas, Daniel Harris, Patricia Herold, Korina Holmes,
Derek Kraft, Nicole Lee, Vinay Limbachia, Lora MacDonald, Michael Marron, Jesse Melman, Steve
Melrose, Katie Mills, Erin Morgan, Alexander Moss, Jaclyn Neely, Jonathan Newmark, Nick Parker,
Arturo Pena Miranda, Anna Luiza Ramos, Emily Riff, Katie Salvaggio, Liesel Schapira, Emily Seo,
Jason Smith, Pedro Soto, Ian Sprague, Laura Sturges, Karthik Ashwin Thiagarajan, Bonnie Tong,
Jeffrey Vides, Milagros Villalobos, Caitlin Walgamuth, Alina Wattenberg, Oliver Welch, Carissa Yuk,
and Caroline Ziser Smith.
Gibson Dunn's lawyers are available to assist in addressing any questions you may have regarding
these issues. We have more than 110 attorneys with FCPA experience, including a number of former
federal prosecutors and SEC officials, spread throughout the firm's domestic and international
offices. Please contact the Gibson Dunn attorney with whom you work, or any of the following:
Washington, D.C.
F. Joseph Warin (+1 202-887-3609, fwarin@gibsondunn.com)
Richard W. Grime (+1 202-955-8219, rgrime@gibsondunn.com)
Patrick F. Stokes (+1 202-955-8504, pstokes@gibsondunn.com)
Judith A. Lee (+1 202-887-3591, jalee@gibsondunn.com)
David Debold (+1 202-955-8551, ddebold@gibsondunn.com)
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Michael S. Diamant (+1 202-887-3604, mdiamant@gibsondunn.com)
John W.F. Chesley (+1 202-887-3788, jchesley@gibsondunn.com)
Daniel P. Chung (+1 202-887-3729, dchung@gibsondunn.com)
Stephanie Brooker (+1 202-887-3502, sbrooker@gibsondunn.com)
M. Kendall Day (+1 202-955-8220, kday@gibsondunn.com)
Stuart F. Delery (+1 202-887-3650, sdelery@gibsondunn.com)
Adam M. Smith (+1 202-887-3547, asmith@gibsondunn.com)
Christopher W.H. Sullivan (+1 202-887-3625, csullivan@gibsondunn.com)
Oleh Vretsona (+1 202-887-3779, ovretsona@gibsondunn.com)
Courtney M. Brown (+1 202-955-8685, cmbrown@gibsondunn.com)
Jason H. Smith (+1 202-887-3576, jsmith@gibsondunn.com)
Ella Alves Capone (+1 202-887-3511, ecapone@gibsondunn.com)
Pedro G. Soto (+1 202-955-8661, psoto@gibsondunn.com)
New York
Reed Brodsky (+1 212-351-5334, rbrodsky@gibsondunn.com)
Joel M. Cohen (+1 212-351-2664, jcohen@gibsondunn.com)
Lee G. Dunst (+1 212-351-3824, ldunst@gibsondunn.com)
Mark A. Kirsch (+1 212-351-2662, mkirsch@gibsondunn.com)
Alexander H. Southwell (+1 212-351-3981, asouthwell@gibsondunn.com)
Lawrence J. Zweifach (+1 212-351-2625, lzweifach@gibsondunn.com)
Daniel P. Harris (+1 212-351-2632, dpharris@gibsondunn.com)
Denver
Robert C. Blume (+1 303-298-5758, rblume@gibsondunn.com)
John D.W. Partridge (+1 303-298-5931, jpartridge@gibsondunn.com)
Ryan T. Bergsieker (+1 303-298-5774, rbergsieker@gibsondunn.com)
Laura M. Sturges (+1 303-298-5929, lsturges@gibsondunn.com)
Los Angeles
Debra Wong Yang (+1 213-229-7472, dwongyang@gibsondunn.com)
Marcellus McRae (+1 213-229-7675, mmcrae@gibsondunn.com)
Michael M. Farhang (+1 213-229-7005, mfarhang@gibsondunn.com)
Douglas Fuchs (+1 213-229-7605, dfuchs@gibsondunn.com)
San Francisco
Winston Y. Chan (+1 415-393-8362, wchan@gibsondunn.com)
Thad A. Davis (+1 415-393-8251, tadavis@gibsondunn.com)
Marc J. Fagel (+1 415-393-8332, mfagel@gibsondunn.com)
Charles J. Stevens (+1 415-393-8391, cstevens@gibsondunn.com)
Michael Li-Ming Wong (+1 415-393-8333, mwong@gibsondunn.com)
Palo Alto
Benjamin Wagner (+1 650-849-5395, bwagner@gibsondunn.com)
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London
Patrick Doris (+44 20 7071 4276, pdoris@gibsondunn.com)
Charlie Falconer (+44 20 7071 4270, cfalconer@gibsondunn.com)
Sacha Harber-Kelly (+44 20 7071 4205, sharber-kelly@gibsondunn.com)
Philip Rocher (+44 20 7071 4202, procher@gibsondunn.com)
Steve Melrose (+44 (0)20 7071 4219, smelrose@gibsondunn.com)
Paris
Benoît Fleury (+33 1 56 43 13 00, bfleury@gibsondunn.com)
Bernard Grinspan (+33 1 56 43 13 00, bgrinspan@gibsondunn.com)
Jean-Philippe Robé (+33 1 56 43 13 00, jrobe@gibsondunn.com)
Audrey Obadia-Zerbib (+33 1 56 43 13 00, aobadia-zerbib@gibsondunn.com)
Munich
Benno Schwarz (+49 89 189 33-110, bschwarz@gibsondunn.com)
Michael Walther (+49 89 189 33-180, mwalther@gibsondunn.com)
Mark Zimmer (+49 89 189 33-130, mzimmer@gibsondunn.com)
Hong Kong
Kelly Austin (+852 2214 3788, kaustin@gibsondunn.com)
Oliver D. Welch (+852 2214 3716, owelch@gibsondunn.com)
São Paulo
Lisa A. Alfaro (+55 (11) 3521-7160, lalfaro@gibsondunn.com)
Fernando Almeida (+55 (11) 3521-7095, falmeida@gibsondunn.com)
Singapore
Grace Chow (+65 6507.3632, gchow@gibsondunn.com)
© 2019 Gibson, Dunn & Crutcher LLP
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