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October Term 2018
Decided Cases
1. Biestek v. Berryhill, No. 17-1184 (6th Cir., 880 F.3d 778; cert. granted June 25,
2018; argued Dec. 4, 2018). To determine whether an applicant is eligible for
Social Security benefits, an administrative law judge must determine
whether the applicant “can make an adjustment to other work,” 20 C.F.R.
§ 404.1520(a)(4)(v), and that determination must be supported by substantial
evidence, 42 U.S.C. § 405(g). Does a vocational expert’s testimony constitute
substantial evidence of “other work” available to an applicant when the
expert does not provide the data underlying the testimony?
Decided Apr. 1, 2019 (587 U.S. __). Sixth Circuit/Affirmed. Justice Kagan for a
6-3 Court (Sotomayor, J., dissenting; Gorsuch, J., dissenting, joined by Ginsburg,
J.). The Court held that a vocational expert’s refusal to provide the data
underlying her opinion during a Social Security disability benefits hearing,
despite a request from the applicant to provide that data, does not categorically
preclude the testimony from counting as “substantial evidence” in federal court
under 42 U.S.C. § 405(g), which provides that an administrative law judge’s
factual findings at a disability benefits hearing are “conclusive” if supported by
“substantial evidence.” Petitioner applied for Social Security disability benefits
claiming that he could no longer work due to physical and mental disabilities.
The administrative law judge accepted testimony from a vocational expert about
the types of jobs petitioner could still perform and the availability of such jobs in
the economy. The expert’s testimony was based on her personal individual
market surveys, which she refused to disclose when petitioner requested that she
do so. When the administrative law judge denied petitioner benefits based on the
expert’s testimony, petitioner sought review in federal court, arguing that the
expert’s testimony could not constitute “substantial evidence” under § 405(g)
because she declined to produce the data supporting her testimony. The Sixth
Circuit correctly rejected that argument. Substantial evidence is “more than a
mere scintilla,” and means only “such relevant evidence that a reasonable mind
might accept as adequate to support a conclusion.” Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938). The parties agree that expert testimony would

provide substantial evidence even unaccompanied by supporting data if the
applicant does not demand the data, and “if that is true, why should one additional
fact—a refusal to a request for that data—make a vocational expert’s testimony
categorically inadequate?” If the administrative law judge “views the expert and
her testimony as otherwise trustworthy, and thinks she has good reason to keep
her data private, her rejection of an applicant’s demand need not make a
difference.”
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2. Bucklew v. Precythe, No. 17-8151 (8th Cir., 883 F.3d 1087; cert. granted
Apr. 30, 2018, with Question 4 directed by the Court; argued Nov. 6, 2018).
The Questions Presented are: (1) Whether a court evaluating an as-applied
challenge to a State’s method of execution based on an inmate’s rare and
severe medical condition may assume that medical personnel are competent
to manage his condition and that the procedure will go as intended. (2) Must
evidence comparing a State’s method of execution to an alternative proposed
by the inmate be offered by a single witness, or should a court on a motion
for summary judgment look to the record as a whole to determine whether a
factfinder could conclude that the methods significantly differ in the risks
they pose to the defendant? (3) Does the Eighth Amendment require an
inmate to prove an adequate alternative method of execution when raising an
as-applied challenge to the State’s proposed method of execution based on his
rare and severe medical condition? (4) Whether the petitioner met his
burden to prove what procedures would be used to administer his proposed
alternative method of execution, the severity and duration of pain likely to be
produced, and how they compare to the State’s method of execution.
Decided Apr. 1, 2019 (587 U.S. __). Eighth Circuit/Affirmed. Justice Gorsuch
for a 5-4 Court (Thomas, J., concurring; Kavanaugh, J., concurring; Breyer, J.,
dissenting, joined in part by Ginsburg, Sotomayor, and Kagan, J.J.; Sotomayor, J.,
dissenting). The Court held that applying Missouri’s single-drug protocol to
execute petitioner was not unconstitutionally cruel in violation of the Eighth
Amendment, even if the protocol would cause petitioner severe pain because of
his particular medical condition. Petitioner was convicted of murder and
sentenced to death. He accepts that “the State’s lethal injection protocol is
constitutional in most applications,” but contends that the protocol is
unconstitutional as applied to him because of his “unusual medical condition.”
He proposed instead that Missouri execute him with nitrogen gas. The Court
rejected that proposal, explaining that “the Eighth Amendment does not guarantee
a prisoner a painless death,” but instead prohibits States from using methods of
execution that cruelly “superadd terror, pain, or disgrace.” Thus, regardless of
whether an inmate is challenging a method of execution generally or as applied,
the inmate “must show a feasible and readily implemented alternative method of
execution that would significantly reduce a substantial risk of severe pain and that
the State has refused to adopt without a legitimate penological reason.” “A minor
reduction in risk is insufficient; the difference must be clear and considerable.”
Further, a State’s decision not to be the “first to experiment with a new method of
execution is a legitimate reason to reject” the method. Ultimately, petitioner had
not met the burden of showing his proposed alternative method (nitrogen
hypoxia) was “feasible and readily implemented” and that it would significantly
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reduce his risk of pain. The State also had a legitimate reason to reject his
proposed method: no State has used nitrogen gas to carry out an execution and,
thus, the method could not be “readily implemented.”
3. Lorenzo v. SEC, No. 17-1077 (D.C. Cir., 872 F.3d 578; cert. granted June 18,
2018; argued Dec. 3, 2018). Whether a person who knowingly disseminates
false or misleading statements can be found to have violated SEC Rule 10b5(a) or (c) even if the person does not “make” false or misleading statements
within the meaning of SEC Rule 10b-5(b).
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Decided Mar. 27, 2019 (587 U.S. __). D.C. Circuit/Affirmed. Justice Breyer for
a 6-2 Court (Thomas, J., dissenting, joined by Gorsuch, J.; Kavanaugh, J., took no
part in the consideration or decision). The Court held that a person who
knowingly disseminates a false or misleading statement can be liable for fraud
under subsections (a) and (c) of SEC Rule 10b-5, as well as related statutory
provisions, even if the disseminator cannot be liable under subsection (b) because
he did not “make” the statement. Subsections (a) and (c) of Rule 10b-5, which
prohibit fraudulent “scheme[s]” and “act[s]” (among other things), are
“sufficiently broad to include within their scope the dissemination of false or
misleading information.” An individual need not “make” false statements in
order to be liable for “employ[ing]” a scheme to defraud under Rule 10b-5(a) or
for “engag[ing]” in an act that operates as a fraud under Rule 10b-5(c). That
subsection (b) specifically prohibits false statements does not suggest that it
“exclusively regulates conduct involving false or misleading statements.”
Moreover, there is “considerable overlap among the subsections of the Rule and
related [statutory] provisions,” and those provisions “capture a wide range of
conduct,” including the “paradigmatic” securities fraud in this case: petitioner
“sent false statements directly to investors, invited them to follow up with
questions, and did so in his capacity as vice president of an investment banking
company.”
4. Sturgeon v. Frost, No. 17-949 (9th Cir., 872 F.3d 927; cert. granted June 18,
2018; argued Nov. 5, 2018). Does the Alaska National Interest Lands
Conservation Act prohibit the National Park Service from exercising
regulatory control over State, Native Corporation, and private land
physically located within the boundaries of the National Park System in
Alaska?
Decided Mar. 26, 2019 (587 U.S. __). Ninth Circuit/Reversed and remanded.
Justice Kagan for a unanimous Court (Sotomayor, J., concurring, joined by
Ginsburg, J.). The Court held that the National Park Service could not prohibit
petitioner from operating his hovercraft on the Nation River in Alaska because the
Nation River is not public land for purposes of the Alaska National Interest Lands
Conservation Act (“ANILCA”), and therefore the river falls outside the ambit of
the Park Service’s authority to regulate navigable waters in national parks. A
Park Service regulation prohibits operating a hovercraft on navigable waters
located within the boundaries of a national park. 36 C.F.R. § 2.17(e). But
ANILCA, which sets aside millions of acres of federally owned land in Alaska for
preservation purposes, provides that “[o]nly . . . public lands” are subject to Park
Service regulations. 16 U.S.C. § 3103(c). The statute defines “public lands” as
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“lands, waters, and interests therein,” “the title to which is in the United States.”
Id. § 3102(1)–(3). The Nation River is not public land under ANILCA because it
is running water, and running water cannot be owned; thus, the United States does
not have “title” to the Nation River, and the Park Service’s hovercraft regulation
does not apply to the river. The same is true even if the United States has “title”
to an “interest” in protecting waters from depletion or diversion. Any such
interest could not justify applying the hovercraft rule on the Nation River because
the rule does nothing to prevent the depletion or diversion of waters. Legislative
history confirms this reading of ANILCA: the Senate Report specifically states
that federal regulations would not apply to any part of Alaskan lands not owned
by the federal government.
5. Republic of Sudan v. Harrison, No. 16-1094 (2d Cir., 802 F.3d 399; CVSG
Oct. 2, 2017; cert. petition should be held in abeyance May 22, 2018; cert.
granted June 25, 2018; argued Nov. 7, 2018). Whether a plaintiff suing a
foreign state under the Foreign Sovereign Immunities Act may serve the
foreign state under 28 U.S.C. § 1608(a)(3) by mail addressed and dispatched
to the head of the foreign state’s ministry of foreign affairs via the foreign
state’s diplomatic mission in the United States.
Decided Mar. 26, 2019 (587 U.S. __). Second Circuit/Reversed and remanded.
Justice Alito for an 8-1 Court (Thomas, J., dissenting). The Court held that when
civil process is served on a foreign state under the Foreign Sovereign Immunities
Act (“FSIA”), 28 U.S.C. § 1608(a)(3), the mailing cannot be sent to the foreign
state’s embassy in the United States, but rather must be sent directly to the foreign
minister’s office in the foreign state. If an exception to FSIA immunity applies,
federal courts have personal jurisdiction “where service has been made under
section 1608.” 28 U.S.C. § 1330(b). Section 1608 provides four methods of
service, including service “by any form of mail requiring a signed receipt, to be
addressed and dispatched . . . to the head of the ministry of foreign affairs of the
foreign state concerned.” Id. § 1608(a)(3). “A letter or package is ‘addressed’ to
an intended recipient when his or her name and ‘address’ is placed on the outside
of the item to be sent.” And the dictionary definition of “address” is “the
designation of a place (as a residence or place of business) where a person or
organization may be found or communicated with.” Webster’s Third New
International Dictionary 25 (1971). Thus, because a foreign state’s embassy in
the United States is “neither the residence nor the usual place of business of that
nation’s foreign minister and is not a place where the minister can customarily be
found, the most common understanding of the minister’s ‘address’ is” the foreign
minister’s office in the foreign state. Other provisions of § 1608 support this
reading. For example, § 1608(b)(3)(B) contains the same “addressed and
dispatched” language as § 1608(a)(3), but adds prefatory language that service is
permissible “if reasonably calculated to give actual notice.” This “reasonably
calculated” language should not be read into § 1608(a)(3) because “Congress
generally acts intentionally when it uses particular language in one section of a
statute but omits it in another.” Dep’t of Homeland Sec. v. MacLean, 135 S. Ct.
913, 919 (2015). Moreover, reading § 1608(a)(3) as requiring service in the
foreign state avoids potential tension with the Vienna Convention, which the State
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Department has interpreted as precluding service of a foreign nation by mailing
process to that nation’s embassy in the United States.
6. Frank v. Gaos, No. 17-961 (9th Cir., 869 F.3d 737; cert. granted Apr. 30, 2018;
argued Oct. 31, 2018). Whether, or in what circumstances, a cy pres award of
class action proceeds that provides no direct relief to class members supports
class certification and comports with Federal Rule of Civil Procedure 23’s
requirement that a class settlement be “fair, reasonable, and adequate.”
Decided Mar. 20, 2019 (586 U.S. __). Ninth Circuit/Vacated and remanded. Per
Curiam opinion for an 8-1 Court (Thomas, J., dissenting). The Court did not
answer the question presented, but instead remanded for the lower courts to
decide in the first instance whether any named plaintiff in the putative class action
had alleged violations of the Stored Communications Act that are “sufficiently
concrete and particularized to support standing.” The district court, in holding
that the named plaintiffs had standing, relied on a Ninth Circuit decision that was
abrogated years later in Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016). Neither
the district court nor the Ninth Circuit reconsidered the named plaintiffs’ standing
in light of Spokeo. The Solicitor General brought the standing issue to the Court’s
attention in an amicus brief and urged the Court to vacate and remand for the
lower courts to decide the issue. After ordering supplemental briefing, the Court
agreed with the Solicitor General. The standing issue could not be avoided
because a “court is powerless to approve a proposed class settlement if it lacks
jurisdiction over the dispute, and federal courts lack jurisdiction if no named
plaintiff has standing.” The Court declined to decide the standing issue in the first
instance because the issue raised “a wide variety of legal and factual issues not
addressed in the merits briefing . . . or at oral argument.”
7. Obduskey v. McCarthy & Holthus LLP, No. 17-1307 (10th Cir., 879 F.3d 1216;
cert. granted June 28, 2018; argued Jan. 7, 2019). Whether the Fair Debt
Collection Practices Act applies to nonjudicial foreclosure proceedings.
Decided Mar. 20, 2019 (586 U.S. __). Tenth Circuit/Affirmed. Justice Breyer
for a unanimous Court (Sotomayor, J., concurring). The Court held that a
business engaged in only nonjudicial foreclosures is not a “debt collector” under
the Fair Debt Collection Practices Act (“FDCPA”), except for the limited purpose
of enforcing security interests under 15 U.S.C. § 1692f(6). Petitioner bought a
home with a loan that he secured with the property. When he defaulted two years
later, the bank that financed the loan hired respondent, a law firm, to act as its
agent in carrying out a nonjudicial foreclosure. Petitioner filed a lawsuit in
federal court alleging that the law firm had violated the FDCPA by, among other
things, failing to comply with the statute’s debt-verification procedure. The
district court dismissed the suit on the ground that the law firm was not a “debt
collector” within the meaning of the FDCPA, the Tenth Circuit affirmed, and the
Court agreed. The FDCPA’s primary definition of “debt collector” is “any person
. . . in any business the principal purpose of which is the collection of any debts,
or who regularly collects or attempts to collect, directly or indirectly, debts.”
15 U.S.C. § 1692a(6). The Act further provides, however, that “[f]or the purpose
of section 1692f(6),” the “term [debt collector] also includes any person . . . in
any business the principal purpose of which is the enforcement of security
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interests.” Id. (emphasis added). Because the law firm is engaged in enforcing
security interests, it is clearly encompassed by the “also includes” language and is
therefore subject to § 1692f(6). But the law firm is not subject to the general
“debt collector” definition, and thus is not subject to the FDCA’s coverage as a
whole. First, the word “also” in § 1692a(6) indicates that those who enforce
security interests do not fall within the primary definition; if they did, the “also”
clause would be superfluous. Second, “Congress may well have chosen to treat
security-interest enforcement differently from ordinary debt collection in order to
avoid conflicts with state nonjudicial foreclosure schemes.” Third, the legislative
history reveals that the statutory text reflects a compromise between two
competing versions of the bill, one that would have excluded security-interest
enforcement from the FDCPA entirely, and another that would have treated such
enforcement like ordinary debt collection under the statute. “These
considerations convince us that, but for § 1692f(6), those who engage in only
nonjudicial foreclosure proceedings are not debt collectors within the meaning of
the Act.”
8. Air & Liquid Sys. Corp. v. DeVries, No. 17-1104 (3d Cir., 873 F.3d 232; cert.
granted May 14, 2018; argued Oct. 10, 2018). Whether products-liability
defendants can be held liable under maritime law for injuries caused by
products that they did not make, sell, or distribute.
Decided Mar. 19, 2019 (586 U.S. __). Third Circuit/Affirmed. Justice
Kavanaugh for a 6-3 Court (Gorsuch, J., dissenting, joined by Thomas and Alito,
J.J.). The Court held that, in the maritime tort context, a product manufacturer
has a duty to warn when “(i) its product requires incorporation of a part, (ii) the
manufacturer knows or has reason to know that the integrated product is likely to
be dangerous for its intended uses, and (iii) the manufacturer has no reason to
believe that the product’s users will realize that danger.” At trial, manufacturers
of equipment for Navy ships won summary judgment after they raised the “baremetal defense”—a doctrine that protects manufacturers from liability for
integrated products when the harm results from a later-incorporated part. The
Third Circuit reversed and remanded for reconsideration under a broader
“foreseeability” rule. The Court affirmed, articulating a middle-ground test that is
broader than the bare-metal defense but narrower than the foreseeability rule.
There are three general approaches to defining a manufacturer’s “duty to warn”
for tort purposes. The first approach—the foreseeability rule—sweeps too
broadly by providing that manufacturers may be liable when their products would
be foreseeably used with another product, even if the manufacturers’ product does
not require incorporation of that other product. The second approach—the baremetal defense—sweeps too narrowly because product manufacturers are better
positioned than parts manufacturers to issue warnings about the ultimate
integrated product. The third approach—imposing a duty to warn when a product
“requires incorporation of a part and the manufacturer knows or has reason to
know that the integrated product is likely to be dangerous for its intended use”—
“is the most appropriate for th[e] maritime tort context,” which has a
“longstanding solicitude for sailors.”
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9. Nielsen v. Preap, No. 16-1363 (9th Cir., 831 F.3d 1193 & 667 F. App’x 966;
cert. granted Mar. 19, 2018; argued Oct. 10, 2018). Whether a criminal alien
becomes exempt from mandatory detention under 8 U.S.C. § 1226(c) if, after
the alien is released from criminal custody, the Department of Homeland
Security does not take him into immigration custody immediately.
Decided Mar. 19, 2019 (586 U.S. __). Ninth Circuit/Reversed and remanded.
Justice Alito for a 5-4 Court (Kavanaugh, J., concurring; Thomas, J., concurring
in part and concurring in the judgment, joined by Gorsuch, J.; Breyer, J.,
dissenting, joined by Ginsburg, Sotomayor, and Kagan, J.J.). The Court held that
aliens subject to mandatory detention without bond under the Immigration and
Nationality Act, see 8 U.S.C. § 1226(c), are subject to such detention regardless
of whether they are arrested by immigration officials immediately after they are
released from jail. Aliens arrested because they are believed to be deportable are
generally eligible to apply for release on bond pending a determination of their
removability, but aliens who have committed certain dangerous crimes or have
connections to terrorism are required to be detained without bond. Section
1226(c)(1) directs the Secretary of Homeland Security to arrest such aliens “when
. . . released” from jail, and § 1226(c)(2) forbids the Secretary from releasing any
“alien described in paragraph (1)” pending a determination of removal (with one
exception not relevant here). Respondents are aliens who argued that, because
they were not immediately detained by immigration officials after their release
from jail, they “are not ‘described in’ § 1226(c)(1)” and, therefore, are eligible for
a bond hearing. That reading defies the plain text of the statute. Because an
adverb cannot modify a noun, § 1226(c)(1)’s adverbial clause “when . . .
released” cannot modify the noun “alien.” Rather, “alien” is modified by
§ 1226(c)(1)(A)-(D), which defines the categories of aliens who are subject to
mandatory detention “when . . . released.” Moreover, the “when . . . released”
clause in § 1226(c)(1) “plays no role in identifying for the Secretary which aliens
she must immediately arrest. If it did, the directive in § 1226(c)(1) would be
nonsense.” Because it is the Secretary’s action of arresting an alien that
determines which aliens are arrested upon release, being arrested upon release
“cannot be one of [the] criteria in figuring out whom to arrest.” The “when . . .
released” clause therefore does not “defeat officials’ duty to impose . . .
mandatory detention when it comes to aliens who are arrested well after their
release.”
10. Wash. State Dep’t of Licensing v. Cougar Den, Inc., No. 16-1498 (Wash., 392
P.3d 1014; CVSG Oct. 2, 2017; cert. supported May 15, 2018; cert. granted
June 25, 2018; argued Oct. 30, 2018). An 1855 treaty between the United
States and the Yakama Indian Nation provides tribal members with “the
right, in common with citizens of the United States, to travel upon all public
highways.” Can Washington enforce a state tax upon a tribal member for
importing fuel into Washington on the public highways?
Decided Mar. 19, 2019 (586 U.S. __). Wash./Affirmed. Justice Breyer for a 5-4
Court (Gorsuch, J., concurring in the judgment, joined by Ginsburg, J.; Roberts,
C.J., dissenting, joined by Thomas, Alito, and Kavanaugh, J.J.; Kavanaugh, J.,
dissenting, joined by Thomas, J.). The Court held that an 1855 Treaty between
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the United States and the Yakama Nation—which reserved the Yakamas’ “right,
in common with citizens of the United States, to travel upon all public highways,”
12 Stat. 953—preempted a state fuel tax as applied to the importation of fuel, via
a State public highway, for sale within the reservation. Respondent, a wholesale
fuel importer owned by a member of the Yakama Nation, imports fuel using
Washington’s highways in order to sell the fuel within the Yakama Reservation.
The State imposed a tax against respondent under Wash. Rev. Code § 82.36.010,
which taxes “motor vehicle fuel importer[s]” who bring large quantities of fuel
into the State by “ground transportation.” The Washington Supreme Court held
that the tax was preempted by the 1855 Treaty, and the Supreme Court affirmed.
First, the language of the Treaty “should be understood as bearing the meaning
that the Yakamas understood it to have in 1855,” and the “in common with”
language in the Treaty meant to them at the time rights that are greater than those
other citizens may enjoy. See Tulee v. Washington, 315 U.S. 681, 684 (1942).
Second, the historical record—such as the Treaty’s negotiation history—
“indicates that the right to travel includes a right to travel with goods for sale or
distribution.” Third, “to impose a tax upon traveling with certain goods burdens
that travel.” Because the Treaty protects the right to travel on public highways
without burdens like the taxes imposed by the Washington taxation statute, the
Treaty preempts that statute “as applied” to the facts here.
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11. Rimini Street, Inc. v. Oracle USA, Inc., No. 17-1625 (9th Cir., 879 F.3d 948;
cert. granted Sept. 27, 2018; argued Jan. 14, 2019). Whether the Copyright
Act’s allowance of “full costs” (17 U.S.C. § 505) to a prevailing party is
limited to taxable costs under 28 U.S.C. §§ 1920 and 1821 or also authorizes
non-taxable costs.
Decided Mar. 4, 2019 (586 U.S. __). Ninth Circuit/Reversed in part and
remanded. Justice Kavanaugh for a unanimous Court. The Court held that a
provision in the Copyright Act authorizing a prevailing party to recover “full
costs” entitles that party to recover only those six categories of costs enumerated
in 28 U.S.C. §§ 1821 and 1920, not all litigation expenses. Although the socalled “American Rule” generally requires each litigant to bear its own costs,
§§ 1821 and 1920 provide six categories of costs that a court may, in its
discretion, award a prevailing party. Separately, the Copyright Act provides in
relevant part that, in any civil action under the statute, a court “in its discretion
may allow the recovery of full costs by or against any party.” 17 U.S.C. § 505.
The Ninth Circuit held that the phrase “full costs” in the Copyright Act authorizes
an award of costs beyond those categories set forth in §§ 1821 and 1920, but the
Court reversed. The Copyright Act does not explicitly authorize the award of
litigation expenses beyond the six categories in §§ 1821 and 1920, and the word
“costs” is a term of art that encompasses only those categories. The modifier
“full” in the Copyright Act does not expand the categories of “costs” awardable
because “full” is simply an adjective that describes the quantity or amount of the
noun “costs.” “A ‘full breakfast’ means breakfast, not lunch.”
12. BNSF Ry. Co. v. Loos, No. 17-1042 (8th Cir., 865 F.3d 1106; cert. granted May
14, 2018; argued Nov. 6, 2018). Whether a railroad’s payment to an
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employee for time lost from work is taxable under the Railroad Retirement
Tax Act.
Decided Mar. 4, 2019 (586 U.S. __). Eighth Circuit/Reversed and remanded.
Justice Ginsburg for a 7-2 Court (Gorsuch, J., dissenting, joined by Thomas, J.).
The Court held that taxable “compensation” under the Railroad Retirement Tax
Act (“RRTA”) includes not only payments for active service but also payments
for periods of absence from active service that stem from the “employer-employee
relationship.” Soc. Sec. Bd. v. Nierotko, 327 U.S. 358, 366 (1946). The RRTA,
which funds the retirement benefits system for railroad workers through payroll
taxes, defines taxable “compensation” as “any form of money remuneration paid
to an individual for services rendered as an employee.” 26 U.S.C. § 3231(e)(1).
Congress intended the RRTA to mirror the Federal Insurance Contributions Act
(“FICA”), which similarly funds the Social Security system through payroll taxes
on “wages.” The RRTA’s definition of taxable “compensation” is “materially
indistinguishable” from the FICA’s definition of taxable “wages,” which includes
“all remuneration” for “any service, of whatever nature, performed . . . by an
employee.” 26 U.S.C. § 3121. Thus, following the Court’s interpretation of
FICA “wages” in Nierotko, taxable “compensation” under the RRTA also means
“pay for active service plus pay received for periods of absence from active
service” stemming from the “employer-employee relationship.” This construction
also makes sense because it harmonizes the meaning of the word “compensation”
in the two statutes governing railroad employee retirement benefits: (1) the
Railroad Retirement Act, which determines benefits payable to railroad
employees; and (2) the RRTA, which taxes employee “compensation” to pay for
those benefits. The Railroad Retirement Act defines “compensation” to include
payment “for time lost as an employee.” 45 U.S.C. § 231(h)(1).
13. Fourth Estate Pub. Benefit Corp. v. Wall-Street.com, LLC, No. 17-571 (11th
Cir., 856 F.3d 1338; CVSG Jan. 8, 2018; cert. supported May 16, 2018; cert.
granted June 28, 2018; argued Jan. 8, 2019). Section 411(a) of the Copyright
Act says that “no civil action for infringement of [a] copyright shall be
instituted until preregistration or registration of the copyright claim has been
made.” 17 U.S.C. § 411(a). Does “registration of [a] copyright claim” occur
when the copyright holder delivers the required application, deposit, and fee
to the Copyright Office, or when the Copyright Office acts on the
application?
Decided Mar. 4, 2019 (586 U.S. __). Eleventh Circuit/Affirmed. Justice
Ginsburg for a unanimous Court. The Court held that a copyright claimant may
commence an infringement suit only after the Copyright Office has processed a
copyright registration application. The first sentence of 17 U.S.C. § 411(a)
provides that “no civil action for infringement . . . shall be instituted until
preregistration or registration of the copyright claim has been made.” The second
sentence of § 411(a) carves out an exception to that rule: When the required
“deposit, application, and fee . . . have been delivered to the Copyright Office in
proper form and registration has been refused,” the claimant “[may] institute a
civil action for infringement if notice thereof . . . is served on the Register.”
These sentences “focus not on the claimant’s act of applying for registration, but
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on action by the Copyright Office—namely, its registration or refusal to register a
copyright claim.” If merely applying for registration were enough to register
under the statute, then § 411(a)’s second sentence—permitting suit upon refusal
of registration—would be “superfluous.” Accordingly, although copyright
protection attaches immediately upon an original work’s creation, § 411(a) is
“akin to an administrative exhaustion requirement” that must be satisfied before a
copyright owner may pursue an infringement claim. Although there may be some
“administrative lag” between when a registration application is filed and when the
Copyright Office processes it, the lag “does not allow [the Court] to revise
§ 411(a)’s congressionally composed text.”
14. Madison v. Alabama, No. 17-7505 (Ala. Cir. Ct., No. CC-1985-001385.80; cert.
granted Feb. 26, 2018; argued Oct. 2, 2018). The Questions Presented are:
(1) Whether the Eighth Amendment allows the State to execute a prisoner
whose mental disability leaves him with no memory of his commission of the
capital offense. (2) Whether the Eighth Amendment prohibits the execution
of a prisoner whose competency has been compromised by dementia and
multiple strokes.
Decided Feb. 27, 2019 (586 U.S. __). Ala. Cir. Ct./Vacated and remanded.
Justice Kagan for a 5-3 Court (Alito, J., dissenting, joined by Thomas and
Gorsuch, J.J.; Kavanaugh, J., took no part in the consideration or decision). The
Court held that the Eighth Amendment may permit executing a prisoner “even if
he cannot remember committing his crime,” but may prohibit executing a prisoner
who suffers from dementia or another disorder that prevents him from
understanding “why the State wants to execute him.” Petitioner was found guilty
of capital murder and sentenced to death. While awaiting execution, he was
diagnosed with vascular dementia and suffered several strokes. The state court
found that petitioner was mentally competent and refused to stay the execution.
That may have been error. In Ford v. Wainwright, 477 U.S. 399 (1986), the Court
held that the Eighth Amendment bans the execution of a prisoner who loses his
sanity after sentencing. And in Panetti v. Quarterman, 551 U.S. 930 (2007), the
Court held that a State may not execute a prisoner whose mental illness prevents
him from reaching a “rational understanding” of “why the State seeks to execute
him.” Those decisions mean that, even if a prisoner cannot remember committing
a capital offense, the Eighth Amendment does not bar his execution if he can
rationally understand why the State seeks to execute him. Because the Court was
unable to discern whether the lower court properly applied that standard, it
vacated the judgment and remanded for reconsideration. On remand, the sole
question is whether petitioner can reach a “rational understanding” about why the
State wants to execute him. Panetti, 551 U.S. at 958.
15. Garza v. Idaho, No. 17-1026 (Idaho, 405 P.3d 576; cert. granted June 18,
2018; argued Oct. 30, 2018). For purposes of ineffective assistance of
counsel, does a presumption of prejudice apply where a criminal defendant
instructs his trial counsel to file a notice of appeal, but trial counsel decides
not to do so because the defendant’s plea agreement included an appeal
waiver?
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Decided Feb. 27, 2019 (586 U.S. __). Idaho/Reversed and remanded. Justice
Sotomayor for a 6-3 Court (Thomas, J., dissenting, joined by Gorsuch, J., and
joined in part by Alito, J.). The Court held that the presumption of prejudice for
Sixth Amendment purposes recognized in Roe v. Flores-Ortega, 528 U.S. 470
(2000), applies regardless of whether a defendant has signed an appeal waiver.
Petitioner signed two plea agreements that waived his right to appeal.
Nevertheless, after sentencing, petitioner repeatedly told his counsel that he
wanted to appeal. Counsel did not notice the appeal. After the time period to
preserve the appeal expired, petitioner sought state postconviction relief on the
basis that his trial counsel was ineffective for failing to file a notice of appeal
despite repeated requests to do so. The Idaho Supreme Court held that petitioner
could not show the requisite deficient performance and prejudice because he had
twice agreed to waive his right to appeal. That was error. In Flores-Ortega, the
Court held that when an attorney’s deficient performance costs a defendant an
appeal that the defendant would have otherwise pursued, prejudice to the
defendant is presumed “with no further showing from the defendant of the merits
of his underlying claims.” 528 U.S. at 484. A “direct application of FloresOrtega’s language resolves this case” because “there is no dispute here that
[petitioner] wished to appeal” but his counsel failed to do so. Petitioner had a
right to appeal and was denied that right because of counsel’s deficient
performance. That petitioner “surrendered many claims by signing his appeal
waivers does not change things” because (i) he could have raised claims beyond
the scope of the appellate waiver; (ii) filing a notice of appeal would not
necessarily have breached the plea agreements; and (iii) the decision whether to
appeal, in any event, is ultimately a defendant’s, not counsel’s, to make.
16. Jam v. Int’l Fin. Corp., No. 17-1011 (D.C. Cir., 860 F.3d 703; cert. granted
May 21, 2018, limited to Question 1; argued Oct. 31, 2018). The Questions
Presented are: (1) Whether the International Organizations Immunities
Act—which affords international organizations the “same immunity” from
suit that foreign governments have—confers the same immunity on those
organizations as foreign governments have under the Foreign Sovereign
Immunities Act. (2) If not, what rules govern the immunity to which
international organizations are entitled?
Decided Fed. 27, 2019 (586 U.S. __). D.C. Circuit/Reversed and remanded.
Chief Justice Roberts for a 7-1 Court (Breyer, J., dissenting; Kavanaugh, J., took
no part in the consideration or decision). The Court held that the International
Organizations Immunities Act (“IOIA”) affords international organizations the
same level of immunity from suit that foreign governments presently enjoy under
the Foreign Sovereign Immunities Act (“FSIA”). Congress passed the IOIA in
1945, granting international organizations (like the World Bank) the “same
immunity from suit . . . as is enjoyed by foreign governments.” 28 U.S.C.
§ 288a(b). In 1945, foreign governments were entitled to virtually absolute
immunity as a matter of comity. But today, foreign governments enjoy more
limited immunity under the FSIA, id. § 1602, which created several exceptions to
the sovereign immunity of foreign governments, including an exception for
commercial activity with a sufficient nexus with the United States, id.
§ 1605(a)(2). The most natural reading of the IOIA’s language giving
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international organizations the “same immunity” as foreign governments is that
the scope of immunity for both types of entities is “continuously link[ed] . . . to
ensure ongoing parity between the two.” If Congress had intended otherwise, it
could have “specified some . . . fixed level of immunity” in the IOIA or
“incorporate[d] the law of foreign sovereign immunity as it existed on a particular
date.” The “reference canon” confirms this reading of the IOIA. Under that
canon of construction, “when a statute refers to a general subject”—rather than to
a specific statutory title or section—“the statute adopts the law on that subject as
it exists whenever a question under the statute arises.” Thus, because the IOIA
refers to the general subject of foreign governments’ immunity, “the IOIA should
therefore be understood to link the law of international organization immunity to
the law of foreign sovereign immunity, so that the one develops in tandem with
the other.” As a result, just as the FSIA currently pierces the immunity of foreign
governments based on certain of their commercial activities, so too does the IOIA
pierce the immunity of international organizations when they engage in the same
types of commercial activities.
17. Nutraceutical Corp. v. Lambert, No. 17-1094 (9th Cir., 870 F.3d 1170; cert.
granted June 25, 2018; argued Nov. 27, 2018). Federal Rule of Civil
Procedure 23(f) sets a fourteen-day deadline to file a petition for permission
to appeal an order granting or denying class certification. Is that deadline
subject to equitable exceptions that would excuse a party’s failure to timely
file a petition for permission to appeal or a motion for reconsideration?
Decided Feb. 26, 2019 (586 U.S. __). Ninth Circuit/Reversed and remanded.
Justice Sotomayor for unanimous Court. The Court held that Rule 23(f)’s
fourteen-day deadline to file a petition for permission to appeal an order granting
or denying class-action certification is not subject to equitable tolling. The
district court decertified a class and granted the named plaintiff twenty days to file
a motion for reconsideration. The plaintiff timely filed the motion, which the
district court denied three months later. The plaintiff then filed a Rule 23(f)
petition for permission to appeal fourteen days after the denial of reconsideration.
The Ninth Circuit deemed the petition timely, concluding that the Rule 23(f)
deadline is a nonjurisdictional claim-processing rule subject to equitable tolling.
That was error. “Whether a rule precludes equitable tolling turns not on its
jurisdictional character but rather on whether the text of the rule leaves room for
such flexibility,” and Rule 23(f) does not. Instead, Rule 23(f) “conditions the
possibility of an appeal on the filing of a petition ‘within 14 days’ of ‘an order
granting or denying class-action certification,’” and Federal Rule of Appellate
Procedure 26(b) provides that “[a] court of appeals ‘may not extend the time to
file . . . a petition for permission to appeal.’” “The Rules thus express a clear
intent to compel rigorous enforcement of Rule 23(f)’s deadline, even where good
cause for equitable tolling might otherwise exist.” The Ninth Circuit erred in
applying a more flexible approach that conflicts with the plain language of the
rules. The Court did not address whether a motion for reconsideration filed
before Rule 23(f)’s deadline has elapsed may reset the fourteen-day clock, or
whether an order denying reconsideration may itself be appealable under Rule
23(f).
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18. Dawson v. Steager, No. 17-419 (W. Va., 2017 WL 2172006; CVSG Jan. 8,
2018; cert. supported May 15, 2018; cert. granted June 25, 2018, limited to
Question Presented by SG; argued Dec. 3, 2018). Whether the doctrine of
intergovernmental tax immunity, as codified by 4 U.S.C. § 111, prohibits the
State of West Virginia from exempting from state taxation the retirement
benefits of retired state law-enforcement officers without providing the same
exemption for retired employees of the U.S. Marshals Service.
Decided Feb. 20, 2019 (586 U.S. __). W. Va./Reversed and remanded. Justice
Gorsuch for a unanimous Court. The Court held that West Virginia unlawfully
discriminates against federal retirees in violation of 4 U.S.C. § 111. After
petitioner retired from the U.S. Marshals Service, West Virginia taxed his federal
pension benefits. The State, however, exempts from taxation the pension benefits
of certain state law-enforcement retirees. That disparate taxation treatment
violates 4 U.S.C. § 111(a), which allows States to tax the compensation of federal
employees only if the taxation scheme does “not discriminate against the officer
or employee because of the source of the pay or compensation.” West Virginia
unlawfully affords state law-enforcement retirees a tax benefit that federal retirees
cannot receive, and there are no “significant differences” between petitioner’s
former job responsibilities and those of the tax-exempt state employees to justify
the differential treatment. Davis v. Mich. Dep’t of Treasury, 489 U.S. 803,
814-16 (1989).
19. Timbs v. Indiana, No. 17-1091 (Ind., 84 N.E.3d 1179; cert. granted June 18,
2018; argued Nov. 28, 2018). Whether the Eighth Amendment’s Excessive
Fines Clause is incorporated against the States under the Fourteenth
Amendment.
Decided Feb. 20, 2019 (586 U.S. __). Ind./Vacated and remanded. Justice
Ginsburg for a unanimous Court (Gorsuch, J., concurring; Thomas, J., concurring
in the judgment). The Court held that the Eighth Amendment’s Excessive Fines
Clause is an incorporated right under the Fourteenth Amendment’s Due Process
Clause and therefore applies to the States. The “historical and logical case for
concluding that the Fourteenth Amendment incorporates the Excessive Fines
Clause is overwhelming.” All fifty States “have a constitutional provision
prohibiting the imposition of excessive fines either directly or by requiring
proportionality,” and the lineage of these protections and the Excessive Fines
Clause of the Eighth Amendment stretches back to the Magna Carta.
Accordingly, because the Excessive Fines Clause is “fundamental to our scheme
of ordered liberty” and/or “deeply rooted in this Nation’s history and tradition,”
McDonald v. Chicago, 561 U.S. 742, 767 (2010), it is incorporated and applies to
the States under the Fourteenth Amendment’s Due Process Clause.
20. Helsinn Healthcare S.A. v. Teva Pharm. USA, Inc., No. 17-1229 (Fed. Cir., 855
F.3d 1356; cert. granted June 25, 2018; argued Dec. 4, 2018). Whether, under
the Leahy-Smith America Invents Act, an inventor’s sale of an invention to a
third party that is obligated to keep the invention confidential qualifies as
prior art for purposes of determining the patentability of the invention.
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Decided Jan. 22, 2019 (586 U.S. __). Federal Circuit/Affirmed. Justice Thomas
for a unanimous Court. The Court held that the sale of an invention to a third
party who is required to keep the invention confidential can trigger the “on sale”
bar of the Leahy-Smith America Invents Act (“AIA”), which prevents a person
from patenting an invention that was “in public use, on sale, or otherwise
available to the public before the effective filing date of the claimed invention.”
35 U.S.C. § 102(a)(1). “Every patent statute since 1836 has included an on-sale
bar,” and the Court’s precedents interpreting those statutes indicate “that a sale or
offer of sale need not make an invention available to the public” in order for the
sale to trigger the bar. The AIA kept the “exact language used in its predecessor
statute (‘on-sale’).” Thus, the Court presumed that Congress adopted the
preexisting judicial construction of the phrase “on sale” when it enacted the AIA.
Although § 102(a)(1) added the phrase “or otherwise available to the public,” the
addition of that “broad catchall phrase” was not enough to upset the body of
precedent interpreting “on sale” bars to apply even if an invention is not publicly
available.
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21. New Prime Inc. v. Oliveira, No. 17-340 (1st Cir., 857 F.3d 7; cert. granted
Feb. 26, 2018; argued Oct. 3, 2018). Section 1 of the Federal Arbitration Act
says that the Act does not apply “to contracts of employment of seamen,
railroad employees, or any other class of workers engaged in foreign or
interstate commerce.” 9 U.S.C. § 1. The Questions Presented are:
(1) Whether a dispute over the applicability of the Section 1 exemption must
be resolved in arbitration pursuant to a valid delegation clause. (2) Whether
the exemption applies to independent-contractor agreements.
Decided Jan. 15, 2019 (586 U.S. __). First Circuit/Affirmed. Justice Gorsuch
for a unanimous Court (Ginsburg, J., concurring; Kavanaugh, J., took no part in
the consideration or decision). The Court held that, before ordering a dispute to
arbitration, courts must first determine whether the dispute is excluded from
arbitration by Section 1 of the Federal Arbitration Act, 9 U.S.C. § 1, and that the
§ 1 exemption applies to independent-contractor agreements. Although the Act
generally requires courts to enforce the terms of written arbitration agreements,
§ 1 provides that “nothing” in the Act “shall apply to contracts of employment of
seamen, railroad employees, or any other class of workers engaged in foreign or
interstate commerce.” A court’s authority under the Act to compel arbitration
thus does not extend to all arbitration agreements, but extends only to those
agreements not exempted by § 1. For that reason, “a court should decide for itself
whether § 1’s ‘contracts of employment’ exclusion applies before” sending the
parties to arbitration. Further, the § 1 carve out applies to contracts of
employment with independent contractors because, when Congress passed the
Act, the phrase “contract of employment” generally “meant nothing more than an
agreement to perform work,” and independent-contractor agreements are clearly
agreements to perform work.
22. Stokeling v. United States, No. 17-5554 (11th Cir., 684 F. App’x 870; cert.
granted Apr. 2, 2018; argued Oct. 9, 2018). Whether a prior conviction for
robbery under Florida law—which requires as an element overcoming
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“victim resistance”—is categorically a “violent felony” under the Armed
Career Criminal Act.
Decided Jan. 15, 2019 (586 U.S. __). Eleventh Circuit/Affirmed. Justice
Thomas for a 5-4 Court (Sotomayor, J., dissenting, joined by Roberts, C.J., and
Ginsburg and Kagan, J.J.). The Court held that a robbery offense that has as an
element the use of force sufficient to overcome a victim’s resistance qualifies as a
crime involving “physical force” within the meaning of the Armed Career
Criminal Act, 18 U.S.C. § 924(e)(2)(B)(i). Under ACCA, a defendant faces a
fifteen-year mandatory minimum sentence if he has three prior convictions for a
“violent felony.” Id. § 924(e)(1). ACCA defines “violent felony” in relevant part
as any crime that “has as an element the use, attempted use, or threatened use of
physical force against the person of another.” Id. § 924(e)(2)(B)(i) (emphasis
added). The common law used “‘violence’ and ‘force’ interchangeably” without
“distinguish[ing] between gradations of ‘violence,’” and any act sufficient to
overcome a victim’s resistance “necessarily constituted violence.” Congress
adopted the ACCA against this common-law background without indicating that
it intended a different meaning. Thus, any crime with an element of force
sufficient to overcome the victim’s resistance is a crime involving “physical
force” under ACCA.
23. Henry Schein, Inc. v. Archer & White Sales, Inc., No. 17-1272 (5th Cir., 878
F.3d 488; cert. granted June 25, 2018; argued Oct. 29, 2018). Whether the
Federal Arbitration Act permits a court to decline to enforce an agreement
delegating questions of arbitrability to an arbitrator if the court concludes
that the claim of arbitrability is “wholly groundless.”
Decided Jan. 8, 2019 (586 U.S. __). Fifth Circuit/Vacated and remanded.
Justice Kavanaugh for a unanimous Court. The Court held that courts must
enforce agreements to delegate arbitrability disputes to an arbitrator even if the
court concludes that a claim of arbitrability is “wholly groundless.” The Federal
Arbitration Act requires courts to interpret contracts “as written,” and the Court
“has consistently held that parties may delegate threshold arbitrability questions to
the arbitrator.” Nevertheless, the Fifth Circuit held that the district court properly
declined to refer an arbitrability dispute to an arbitrator because it concluded that
the request for arbitration was “wholly groundless.” That was error. “The Act
does not contain a ‘wholly groundless’ exception,” and the Court is “not at liberty
to rewrite the statute.” Thus, when an agreement delegates the arbitrability
question to an arbitrator, “the courts must respect the parties’ decision as
embodied in the contract.”
24. Culbertson v. Berryhill, No. 17-773 (11th Cir., 861 F.3d 1197; cert. granted
May 21, 2018; argued Nov. 7, 2018). Under 42 U.S.C. § 406(b), when a
“court renders a judgment favorable” to a Social Security claimant “who
was represented before the court by an attorney, the court may determine
and allow as part of its judgment a reasonable fee for such representation,
not in excess of 25 percent of the total of the past-due benefits to which the
claimant is entitled by reason of such judgment.” The Question Presented is
whether the 25-percent cap applies only to fees for representation in court, or
also to fees for representation at the administrative level.
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Decided Jan. 8, 2019 (586 U.S. __). Eleventh Circuit/Reversed and remanded.
Justice Thomas for a unanimous Court. The Court held that 42 U.S.C. § 406(b),
which caps the fees attorneys may charge for representing successful Social
Security claimants, applies only to fees awarded for representation before a court,
not before the Social Security Administration. Section 406(b) provides that a
court rendering a favorable judgment to a Social Security claimant “represented
before the court by an attorney” may award “a reasonable fee for such
representation, not in excess of 25 percent of the total of the past-due benefits.”
The word “such” plainly refers back to the specified representation “before the
court,” not any previous representation before the agency. The structure of the
statute confirms this reading because § 406(a) imposes separate caps on
recoverable fees for representation before the agency, and also calculates such
fees differently. The 25-percent cap in § 406(b) thus “applies only to fees for
representation before the court, not the agency.”
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25. United States v. Stitt, No. 17-765 (6th Cir., 860 F.3d 854; cert. granted Apr. 23,
2018, consolidated with United States v. Sims, No. 17-766 (8th Cir., 854 F.3d
1037); argued Oct. 9, 2018). Whether burglary of a nonpermanent or mobile
structure that is adapted or used for overnight accommodation can qualify as
“burglary” under the Armed Career Criminal Act.
Decided Dec. 10, 2018 (586 U.S. __). Sixth Circuit/Reversed; Eighth
Circuit/Vacated and remanded. Justice Breyer for a unanimous Court. The Court
held that the term “burglary” in the Armed Career Criminal Act “includes
burglary of a structure or vehicle that has been adapted or is customarily used for
overnight accommodation.” The two respondents were convicted of unlawfully
possessing a firearm under 18 U.S.C. § 922(g)(1), which carries a fifteen-year
minimum sentence if the defendant has three prior convictions for certain
offenses, including “burglary,” id. § 924(e). Respondents previously violated
state burglary statutes—one from Arkansas and one from Tennessee—that
prohibit burglarizing a structure or vehicle that has been adapted or is customarily
used for overnight accommodation, such as a tent or mobile home. In Taylor v.
United States, 495 U.S. 575 (1990), the Court defined the word “burglary” in the
Act to mean “an unlawful or unprivileged entry into, or remaining in, a building
or other structure, with intent to commit a crime.” Id. at 598. Both state statutes
fit within that definition. First, Congress intended “burglary” to carry the
meaning the word had in state criminal codes when Congress passed the Act in
1986. At that time, “a majority of state burglary statutes covered vehicles adapted
or customarily used for lodging—either explicitly or by defining ‘building’ or
‘structure’ to include those vehicles.” Second, Congress “viewed burglary as an
inherently dangerous crime” that, as Taylor noted, “creates the possibility of a
violent confrontation between the offender and an occupant,” 495 U.S. at 588, and
that possibility exists when an offender breaks into a vehicle or structure adapted
or customarily used for overnight lodging. It does not matter whether a vehicle is
used for lodging only part time because there is “no reason to believe that
Congress intended to make a part-time/full-time distinction.”
26. Weyerhaeuser Co. v. Fish & Wildlife Serv., No. 17-71 (5th Cir., 827 F.3d 452;
cert. granted Jan. 22, 2018; argued Oct. 1, 2018). The Endangered Species
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Act requires the Secretary of the Interior to designate the “critical habitat”
of an endangered species, which may include areas “occupied by the species,”
plus “areas outside the geographical area occupied by the species” that are
“essential for the conservation of the species.” 16 U.S.C. § 1532(5)(A). The
Fish and Wildlife Service designated a 1500-acre tract of land as critical
habitat for the dusky gopher frog. The Questions Presented are:
(1) Whether the Endangered Species Act allows the designation of private
land that neither contains nor (absent a radical change in land use) could
provide habitat for an endangered species. (2) Whether an agency’s decision
not to exclude an area from critical habitat based on the economic impact of
the designation is subject to judicial review.
Decided Nov. 27, 2018 (586 U.S. __). Fifth Circuit/Vacated and remanded.
Chief Justice Roberts for a unanimous Court (Kavanaugh, J., took no part in the
consideration or decision). The Court held that the Endangered Species Act
(“ESA”) does not authorize the Fish and Wildlife Service, which administers the
statute on behalf of the Secretary of the Interior, to designate an area as “critical
habitat” unless the area is also “habitat” of the endangered species, and that the
Service’s decision not to exclude an area from a “critical habitat” designation is
subject to judicial review. The case involves a challenge to the Service’s
designation of certain commercial property in Louisiana as “critical habitat” for
the endangered dusky gopher frog, even though the frog has not been seen there
for decades and the area would require “some degree of modification to support a
sustainable population” of the species. When the Service lists a species as
endangered, the ESA requires the agency to “designate any habitat of such species
which is then considered to be critical habitat.” 16 U.S.C. § 1533(a)(3)(A)(i).
The Court reasoned that “critical habitat” must be habitat of the species because
“critical” denotes a subcategory of “habitat,” and only the “habitat of such
species” is eligible for designation as “critical habitat.” The circuit court
therefore erred in concluding that “critical habitat” designations were not limited
to areas that qualified as “habitat.” Because the ESA does not define “habitat,”
the Court remanded for the circuit court to consider in the first instance whether
“habitat” includes areas where a species does not currently live and could not
currently survive. The Court further held that federal courts may review the
Service’s decision not to exclude property from a “critical habitat” designation,
rejecting the Service’s position that such decisions are “committed to agency
discretion by law” and thus unreviewable under the Administrative Procedure
Act. 5 U.S.C. § 701(a)(2). The case involves a type of claim that federal courts
“routinely assess”—namely, that the agency did not appropriately consider all
economic and other statutory factors meant to guide its discretion.
27. Mount Lemmon Fire Dist. v. Guido, No. 17-587 (9th Cir., 859 F.3d 1168; cert.
granted Feb. 26, 2018; argued Oct. 1, 2018). The Age Discrimination in
Employment Act applies to private entities only if they had “twenty or more
employees for each working day in each of twenty or more calendar weeks in
the current or preceding calendar year.” 29 U.S.C. § 630(b). Does the
twenty-employee minimum apply to political subdivisions of a State, or does
the Act apply to State political subdivisions of any size?
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Decided November 6, 2018 (586 U.S. __). Ninth Circuit/Affirmed. Justice
Ginsburg for a unanimous Court (Kavanaugh, J., took no part in the consideration
or decision). The Court held that the Age Discrimination in Employment Act
(“ADEA”) governs the employment practices of States and local governments
regardless of the number of employees they have. An “employer” covered by the
ADEA is “a person engaged in an industry affecting commerce who has twenty or
more employees. . . . The term also means . . . a State or political subdivision of a
State.” 29 U.S.C. § 630(b) (emphasis added). The ordinary meaning of the
phrase “also means” is “additive rather than clarifying”—that is, the phrase
signals a separate category of employers in addition to those with twenty or more
employees. The phrase also occurs dozens of times in the U.S. Code, where it
typically has an “additive meaning.” The numerosity specification in § 630(b)
therefore does not apply to States or their political subdivisions; the ADEA
applies to those entities “with no attendant numerosity limitation.”

Cases To Be Decided
1. Gundy v. United States, No. 17-6086 (2d Cir., 695 F. App’x 639; cert. granted
Mar. 5, 2018, limited to Question 4; argued Oct. 2, 2018). Whether the Sex
Offender Registration and Notification Act’s delegation of authority to the
Attorney General to issue regulations under 34 U.S.C. § 20913 (previously 42
U.S.C. § 16913) violates the nondelegation doctrine.
2. Lamps Plus, Inc. v. Varela, No. 17-988 (9th Cir., 701 F. App’x 670; cert.
granted Apr. 30, 2018; argued Oct. 29, 2018). Whether the Federal
Arbitration Act forecloses a state-law interpretation of an arbitration
agreement that would authorize class arbitration based solely on general
language commonly used in arbitration agreements.
3. Va. Uranium, Inc. v. Warren, No. 16-1275 (4th Cir., 848 F.3d 590; CVSG Oct.
2, 2017; cert. supported Apr. 9, 2018; cert. granted May 21, 2018; argued
Nov. 5, 2018). Whether the Atomic Energy Act of 1954 (“AEA”), 42 U.S.C.
§ 2011 et seq., preempts state laws that prohibit activities within a State’s
regulatory jurisdiction (here, conventional uranium mining) when such laws
are grounded in radiological-safety concerns about related activities that are
federally regulated under the AEA (here, the milling of uranium ore and
disposal of “tailings” byproduct material).
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4. Apple Inc. v. Pepper, No. 17-204 (9th Cir., 846 F.3d 313; CVSG Oct. 10, 2017;
cert. supported May 8, 2018; cert. granted June 18, 2018; argued Nov. 26,
2018). Whether respondents can seek treble damages under Section 4 of the
Clayton Act, 15 U.S.C. § 15, based on their claim that Apple has monopolized
the distribution of iPhone apps, where respondents were injured by Apple’s
conduct only to the extent that third-party app developers passed on Apple’s
allegedly supracompetitive commission in setting the prices that respondents
paid.
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5. Nieves v. Bartlett, No. 17-1174 (9th Cir., 712 F. App’x 613; cert. granted
June 28, 2018; argued Nov. 26, 2018). Does the existence of probable cause
defeat a First Amendment retaliatory arrest claim under 42 U.S.C. § 1983?
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6. Carpenter v. Murphy, No. 17-1107 (10th Cir., 875 F.3d 896; cert. granted
May 21, 2018; argued Nov. 27, 2018). Whether the 1866 territorial
boundaries of the Creek Nation within the former Indian Territory of eastern
Oklahoma constitute an “Indian reservation” today under 18 U.S.C.
§ 1151(a).
7. Gamble v. United States, No. 17-646 (11th Cir., 694 F. App’x 750; cert. granted
June 28, 2018; argued Dec. 6, 2018). Whether the Court should overrule the
“separate sovereigns” exception to the Double Jeopardy Clause.
8. Merck Sharp & Dohme Corp. v. Albrecht, No. 17-290 (3d Cir., 852 F.3d 268;
CVSG Dec. 4, 2017; cert. supported May 22, 2018; cert. granted June 28,
2018; argued Jan. 7, 2019). Does the FDA’s rejection of a drug-label warning
preempt a state-law failure-to-warn claim based on the absence of that
warning?
9. Herrera v. Wyoming, No. 17-532 (Wyo. Dist. Ct., No. 2016-242; CVSG Jan. 8,
2018; cert. supported May 22, 2018; cert. granted June 28, 2018; argued Jan.
8, 2019). Whether Wyoming’s admission to the Union or the establishment of
the Bighorn National Forest abrogated the Crow Tribe of Indians’ 1868
federal treaty right to hunt on the “unoccupied lands of the United States,”
thereby permitting the present-day criminal conviction of a Crow member
who engaged in subsistence hunting for his family.
10. Franchise Tax Bd. of Cal. v. Hyatt, No. 17-1299 (Nev., 407 P.3d 717; cert.
granted June 28, 2018; argued Jan. 9, 2019). Whether Nevada v. Hall, 440
U.S. 410 (1979), which permits a sovereign State to be haled into another
State’s courts without its consent, should be overruled.
11. Thacker v. Tenn. Valley Auth., No. 17-1201 (11th Cir., 868 F.3d 979; cert.
granted Sept. 27, 2018, limited to Question 1; argued Jan. 14, 2019). May the
Tennessee Valley Authority invoke immunity for its performance of
governmental, discretionary functions?
12. Home Depot U.S.A., Inc. v. Jackson, No. 17-1471 (4th Cir., 880 F.3d 165; cert.
granted Sept. 27, 2018, with Question 2 directed by the Court; argued
Jan. 15, 2019). The Questions Presented are: (1) Whether an original
defendant to a class-action claim can remove the class action if it otherwise
satisfies the jurisdictional requirements of the Class Action Fairness Act
when the class action was originally asserted as a counterclaim against a codefendant. (2) Should this Court’s holding in Shamrock Oil & Gas Co. v.
Sheets, 313 U.S. 100 (1941)—that an original plaintiff may not remove a
counterclaim against it—extend to third-party counterclaim defendants?
13. Azar v. Allina Health Servs., No. 17-1484 (D.C. Cir., 863 F.3d 937; cert.
granted Sept. 27, 2018, with the Question Presented limited by the Court;
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argued Jan. 15, 2019). Whether 42 U.S.C. § 1395hh(a)(2) or § 1395hh(a)(4)
required the Department of Health and Human Services to conduct noticeand-comment rulemaking before providing the challenged instructions to a
Medicare Administrator Contractor making initial determinations of
payments due under Medicare.
14. Knick v. Twp. of Scott, No. 17-647 (3d Cir., 862 F.3d 310; cert. granted Mar. 5,
2018, limited to Question 1; argued Oct. 3, 2018; restored for reargument
Nov. 2, 2018; reargued Jan. 16, 2019). Whether the Court should reconsider
the requirement that property owners exhaust state court remedies before a
federal takings claim ripens.
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15. Tenn. Wine & Spirits Retailers Ass’n v. Thomas, No. 18-96 (6th Cir., 883 F.3d
608; cert. granted Sept. 27, 2018; argued Jan. 16, 2019). Whether the
Twenty-First Amendment empowers States, consistent with the dormant
Commerce Clause, to regulate liquor sales by granting retail or wholesale
licenses only to individuals or entities that have resided in-state for a
specified time.
16. Return Mail, Inc. v. U.S. Postal Serv., No. 17-1594 (Fed. Cir., 868 F.3d 1350;
cert. granted Oct. 26, 2018, limited to Question 1; argued Feb. 19, 2019).
Whether the Government is a “person” who may petition to institute review
proceedings under the Leahy-Smith America Invents Act.
17. Mission Prod. Holdings, Inc. v. Tempnology, LLC, No. 17-1657 (1st Cir., 879
F.3d 389; cert. granted Oct. 26, 2018, limited to Question 1; argued Feb. 20,
2019). Whether, under section 365 of the Bankruptcy Code, a debtorlicensor’s “rejection” of a license agreement—which “constitutes a breach of
such contract,” 11 U.S.C. § 365(g)—terminates rights of the licensee that
would survive the licensor’s breach under applicable non-bankruptcy law.
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18. Manhattan Cmty. Access v. Halleck, No. 17-1702 (2d Cir., 882 F.3d 300; cert.
granted Oct. 12, 2018; argued Feb. 25, 2019). The Questions Presented are:
(1) Whether the Second Circuit erred in rejecting this Court’s state actor
tests and instead creating a per se rule that private operators of public access
channels are state actors subject to constitutional liability. (2) Whether
private entities operating public access television stations are state actors for
constitutional purposes where the State has no control over the private
entity’s board or operations.
19. United States v. Haymond, No. 17-1672 (10th Cir., 869 F.3d 1153; cert. granted
Oct. 26, 2018; argued Feb. 26, 2019). Whether the court of appeals erred in
holding “unconstitutional and unenforceable” the portions of 18 U.S.C.
§ 3583(k) that required the district court to revoke respondent’s ten-year
term of supervised release, and to impose five years of reimprisonment,
following its finding by a preponderance of the evidence that respondent
violated the conditions of his release by knowingly possessing child
pornography.
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20. Mont v. United States, No. 17-8995 (6th Cir., 723 F. App’x 325; cert. granted
Nov. 2, 2018; argued Feb. 26, 2019). Whether a period of supervised release
for one offense is tolled under 18 U.S.C. § 3624(e) during a period of pretrial
confinement that upon conviction is credited toward a defendant’s term of
imprisonment for another offense.
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21. Am. Legion v. Am. Humanist Ass’n, No. 17-1717, consolidated with Md.-Nat’l
Capital Park & Planning Comm’n v. Am. Humanist Ass’n, No. 18-18 (4th Cir.,
874 F.3d 195; cert. granted Nov. 2, 2018; argued Feb. 27, 2019). The
Questions Presented are: (1) Whether a 93-year-old memorial to the fallen of
World War I is unconstitutional merely because it is shaped like a cross.
(2) Whether the constitutionality of a passive display incorporating religious
symbolism should be assessed under the tests articulated in Lemon v.
Kurtzman, 403 U.S. 602 (1971), Van Orden v. Perry, 545 U.S. 677 (2005), Town
of Greece v. Galloway, 134 S. Ct. 1811 (2014), or some other test. (3) Whether,
if the test from Lemon v. Kurtzman, 403 U.S. 602 (1971), applies, the
expenditure of funds for routine upkeep and maintenance of a cross-shaped
war memorial, without more, amounts to an excessive entanglement with
religion in violation of the First Amendment.
22. Va. House of Delegates v. Bethune-Hill, No. 18-281 (E.D. Va., 326 F. Supp. 3d
128; jurisdiction postponed Nov. 13, 2018, with Question 7 directed by the
Court; argued Mar. 18, 2019). The Questions Presented are: (1) Whether
the district court conducted a proper “holistic” analysis of the majorityminority Virginia House of Delegates districts under the prior decision in this
case, Bethune-Hill v. Va. State Bd. of Elections, 137 S. Ct. 788, 799 (2017),
even though it ignored a host of evidence, including: (a) the overwhelming
majority of district lines, which were carried over unchanged from the prior
map; (b) the geographic location of population disparities, which imposed
severe redistricting constraints and directly impacted which voters were
moved into and out of the majority-minority districts; and (c) the degree of
constraint the House’s Voting Rights Act compliance goals imposed in
implementation, which was minimal. (2) Whether the Bethune-Hill
“predominance” test is satisfied merely by a lengthy description of ordinary
Voting Rights Act compliance measures. (3) Whether the district court erred
in relying on expert analysis it previously rejected as unreliable and
irrelevant and expert analysis that lacked any objective or coherent
methodology. (4) Whether the district court committed clear error in
ignoring the entirety of the House’s evidentiary presentation under the guise
of credibility determinations unsupported by the record and predicated on
expert testimony that should not have been credited or even admitted.
(5) Whether Virginia’s choice to draw eleven “safe” majority-minority
districts of around or above 55 percent black voting-age population
(“BVAP”) was narrowly tailored in light of: (a) the discretion the Voting
Rights Act afforded covered jurisdictions to “choose to create a certain
number of ‘safe’ districts, in which it is highly likely that minority voters will
be able to elect the candidate of their choice,” Georgia v. Ashcroft, 539 U.S.
461, 480 (2003), or (b) the requirement the Voting Rights Act, as amended,
imposed on covered jurisdictions “to prove the absence of racially polarized
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voting” to justify BVAP reductions towards or below 50 percent BVAP, id. at
500 n.3 (Souter, J., dissenting). (6) Whether the district court erred in
ignoring the district-specific evidence before the House in 2011 justifying safe
districts at or above 55 percent BVAP. (7) Whether Appellants have standing
to bring this appeal.
23. Smith v. Berryhill, No. 17-1606 (6th Cir., 880 F.3d 813; cert. granted Nov. 2,
2018; argued Mar. 18, 2019). Whether a decision of the Social Security
Administration’s Appeals Council dismissing as untimely a request for
review of a decision issued by an ALJ after a hearing is a “final decision of
the Commissioner of Social Security made after a hearing” that is subject to
judicial review under 42 U.S.C. § 405(g).
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24. Cochise Consultancy, Inc. v. United States ex rel. Hunt, No. 18-315 (11th Cir.,
887 F.3d 1081; cert. granted Nov. 16, 2018; argued Mar. 19, 2019). Whether
a relator in a False Claims Act qui tam action may rely on the statute of
limitations in 31 U.S.C. § 3731(b)(2) in a suit in which the United States has
declined to intervene and, if so, whether the relator constitutes an “official of
the United States” for purposes of Section 3731(b)(2).
25. Flowers v. Mississippi, No. 17-9572 (Miss., 240 So. 3d 1082; cert. granted
Nov. 2, 2018, with the Question Presented limited by the Court; argued
Mar. 20, 2019). Whether the Mississippi Supreme Court erred in how it
applied Batson v. Kentucky, 476 U.S. 79 (1986), in this case.
26. PDR Network, LLC v. Carlton & Harris Chiropractic, Inc., No. 17-1705 (4th
Cir., 883 F.3d 459; cert. granted Nov. 13, 2018, with the Question Presented
limited by the Court; argued Mar. 25, 2019). Whether the Hobbs Act
required the district court in this case to accept the FCC’s legal
interpretation of the Telephone Consumer Protection Act.
27. Dutra Grp. v. Batterton, No. 18-266 (9th Cir., 880 F.3d 1089; cert. granted
Dec. 7, 2018; argued Mar. 25, 2019). Whether punitive damages may be
awarded to a Jones Act seaman in a personal injury suit alleging a breach of
the general maritime duty to provide a seaworthy vessel.
28. Rucho v. Common Cause, No. 18-422 (M.D.N.C., 318 F. Supp. 3d 777;
jurisdiction postponed Jan. 4, 2019; argued Mar. 26, 2019). The Questions
Presented are: (1) Whether plaintiffs have standing to press their partisan
gerrymandering claims. (2) Whether plaintiffs’ partisan gerrymandering
claims are justiciable. (3) Whether North Carolina’s 2016 congressional map
is, in fact, an unconstitutional partisan gerrymander.
29. Lamone v. Benisek, No. 18-726 (D. Md., 348 F. Supp. 3d 493; jurisdiction
postponed Jan. 4, 2019; argued Mar. 26, 2019). The Questions Presented are:
(1) Whether partisan gerrymandering violates the First Amendment’s
prohibition on official retaliation for political expression. (2) Whether a First
Amendment retaliation challenge to a partisan gerrymander is justiciable in
federal court. (3) Whether the district court properly granted a final
judgment and permanent injunctive relief to plaintiffs.
[ 22 ]
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30. Kisor v. Wilkie, No. 18-15 (Fed. Cir., 869 F.3d 1360; cert. granted Dec. 10,
2018, limited to Question 1; argued Mar. 27, 2019). Whether the Court
should overrule Auer v. Robbins, 519 U.S. 452 (1997) and Bowles v. Seminole
Rock & Sand Co., 325 U.S. 410 (1945).
31. Iancu v. Brunetti, No. 18-302 (Fed. Cir., 877 F.3d 1330; cert. granted Jan. 4,
2019; argument scheduled Apr. 15, 2019). Whether the prohibition in Section
2(a) of the Lanham Act, 15 U.S.C. § 1052(a), on the federal registration of
“immoral” or “scandalous” marks is facially invalid under the Free Speech
Clause of the First Amendment.
32. Emulex Corp. v. Varjabedian, No. 18-459 (9th Cir., 888 F.3d 399; cert. granted
Jan. 4, 2019; argument scheduled Apr. 15, 2019). Whether Section 14(e) of
the Securities Exchange Act of 1934 supports an inferred private right of
action based on a negligent misstatement or omission made in connection
with a tender offer.
33. Parker Drilling Mgmt. Servs. v. Newton, No. 18-389 (9th Cir., 881 F.3d 1078;
cert. granted Jan. 11, 2019; argument scheduled Apr. 16, 2019). Whether,
under the Outer Continental Shelf Lands Act, state law is borrowed as the
applicable federal law only when there is a gap in the coverage of federal law,
or whenever state law pertains to the subject matter of a lawsuit and is not
preempted by inconsistent federal law.
34. N.C. Dep’t of Revenue v. Kaestner Family Trust, No. 18-457 (N.C., 814 S.E.2d
43; cert. granted Jan. 11, 2019; argument scheduled Apr. 16, 2019). Whether
the Due Process Clause prohibits States from taxing trusts based on trust
beneficiaries’ in-state residency.

Gibson Dunn
Counsel for Amicus
FAMM
Partner
David Debold

35. United States v. Davis, No. 18-431 (5th Cir., 903 F.3d 483; cert. granted Jan. 4,
2019; argument scheduled Apr. 17, 2019). Whether the subsection-specific
definition of “crime of violence” in 18 U.S.C. § 924(c)(3)(B), which applies
only in the limited context of a federal criminal prosecution for possessing,
using, or carrying a firearm in connection with acts comprising such a crime,
is unconstitutionally vague.
36. McDonough v. Smith, No. 18-485 (2d Cir., 898 F.3d 259; cert. granted Jan. 11,
2019; argument scheduled Apr. 17, 2019). Whether the statute of limitations
for a claim under 42 U.S.C. § 1983 based on fabrication of evidence in
criminal proceedings begins to run when those proceedings terminate in the
defendant’s favor or whether it begins to run when the defendant becomes
aware of the tainted evidence and its improper use.
37. Food Mktg. Inst. v. Argus Leader Media, No. 18-481 (8th Cir., 889 F.3d 914;
cert. granted Jan. 11, 2019; argument scheduled Apr. 22, 2019). The
Questions Presented are: (1) Whether the statutory term “confidential” in
Freedom of Information Act Exemption 4 bears its ordinary meaning, thus
requiring the Government to withhold all “commercial or financial
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information” that is confidentially held and not publicly disseminated—
regardless of whether a party establishes substantial competitive harm from
disclosure. (2) If the Court retains the substantial-competitive-harm test,
whether that test is satisfied when the requested information could be
potentially useful to a competitor, or must the party opposing disclosure
establish with near certainty a defined competitive harm like lost market
share.
38. Fort Bend Cty., Tex. v. Davis, No. 18-525 (5th Cir., 893 F.3d 300; cert. granted
Jan. 11, 2019; argument scheduled Apr. 22, 2019). Whether Title VII’s
administrative exhaustion requirement is a jurisdictional prerequisite to suit,
or a waivable claim-processing rule.
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39. Dep’t of Commerce v. New York, No. 18-966 (S.D.N.Y., 2019 WL 190285; cert.
granted Feb. 15, 2019, with Question 3 directed by the Court; argument
scheduled Apr. 23, 2019). The Questions Presented are: (1) Whether the
district court erred in enjoining the Secretary of Commerce from reinstating
a question about citizenship to the 2020 decennial census on the ground that
the Secretary’s decision violated the Administrative Procedure Act (“APA”),
5 U.S.C. § 701 et seq. (2) Whether, in an action seeking to set aside agency
action under the APA, a district court may order discovery outside the
administrative record to probe the mental processes of the agency
decisionmaker—including by compelling the testimony of high-ranking
Executive Branch officials—without a strong showing that the decisionmaker
disbelieved the objective reasons in the administrative record, irreversibly
prejudged the issue, or acted on a legally forbidden basis. (3) Whether the
Secretary of Commerce’s decision to add a citizenship question to the
Decennial Census violated the Enumeration Clause of the U.S. Constitution,
art. I, §2, cl. 3.
40. Mitchell v. Wisconsin, No. 18-6210 (Wis., 914 N.W.2d 151; cert. granted
Jan. 11, 2019; argument scheduled Apr. 23, 2019). Whether, in a State with a
civil implied-consent statute, a warrantless blood draw of an unconscious
motorist who has been properly arrested for drunk driving is an
unreasonable search under the Fourth Amendment.
41. Rehaif v. United States, No. 17-9560 (11th Cir., 888 F.3d 1138; cert. granted
Jan. 11, 2019; argument scheduled Apr. 23, 2019). Whether, in a prosecution
for possession of a firearm and ammunition by an alien who is unlawfully
present in the United States, in violation of 18 U.S.C. § 922(g)(5), the
Government must prove that the person who knowingly possessed a firearm
also knew that he was unlawfully in the United States.
42. Quarles v. United States, No. 17-778 (6th Cir., 850 F.3d 836; cert. granted
Jan. 11, 2019; argument scheduled Apr. 24, 2019). Whether the definition of
generic “burglary” under 18 U.S.C. § 924(e) adopted in Taylor v. United
States, 495 U.S. 575 (1990), requires proof that intent to commit a crime was
present at the time of unlawful entry or first unlawful remaining, or whether
it is enough that the defendant formed the intent to commit a crime at any
time while “remaining in” the building or structure.
[ 24 ]

43. Taggart v. Lorenzen, No. 18-489 (9th Cir., 888 F.3d 438; cert. granted Jan. 4,
2019; argument scheduled Apr. 24, 2019). Whether, under the Bankruptcy
Code, a creditor’s good-faith belief that the discharge injunction does not
apply precludes a finding of civil contempt.

Cases Decided Without Argument
1. Yovino v. Rizo, No. 18-272 (9th Cir., 887 F.3d 453; Vacated and remanded
Feb. 25, 2019). Per Curiam (Sotomayor, J., concurring in the judgment). The
Court held that circuit courts may not count as a member of the majority a judge
who dies before the court’s opinion in the case is filed. The Ninth Circuit listed
Judge Stephen Reinhardt as the author of an en banc decision that was issued
eleven days after he died. Without his vote, the opinion attributed to him would
have been approved by only five of the ten members of the en banc panel still
living when the opinion issued. His vote should not have counted. When “the
Ninth Circuit issued its opinion in this case, Judge Reinhardt was neither an active
judge nor a senior judge” and, therefore, “he was without power to participate in
the en banc court’s decision at the time it was rendered.” The Ninth Circuit erred
by effectively allowing a deceased judge to cast a deciding vote and exercise
Article III judicial power.
2. Moore v. Texas, No. 18-443 (Tex. Ct. Crim. App., 548 S.W.3d 552; Reversed
and remanded Feb. 19, 2019). Per Curiam (Roberts, C.J., concurring; Alito, J.,
dissenting, joined by Thomas and Gorsuch, J.J.). The Court held that the
redetermination of the Texas Court of Criminal Appeals (“TCCA”) that petitioner
Bobby Moore does not have an intellectual disability and is therefore eligible for
the death penalty is inconsistent with Moore v. Texas, 137 S. Ct. 1039 (2017).
The TCCA previously held that Moore was eligible for the death penalty because
he does not qualify as a person with an intellectual disability, but in 2017 the
Court vacated and remanded that decision for reconsideration. On remand, the
TCCA reached the same conclusion after committing the same errors. The
TCCA’s redetermination often repeated—with only “small variations”—the same
analysis that the Court “previously found wanting.” For example, in both
decisions, the TCCA “overemphasized Moore’s perceived adaptive strengths,”
Moore, 137 S. Ct. at 1051, but the proper analysis focuses on adaptive deficits.
The TCCA also repeated its mistake of relying on the so-called “Briseno factors,”
which have “no grounding in prevailing medical practice.” The proper analysis
relies on “clinical factors” that, the Court explained in Moore, are “informed by
the medical community’s diagnostic framework,” 137 S. Ct. at 1048. In short, the
TCCA’s opinion “too closely resembles what [the Court] previously found
improper.” Excising that improper analysis from the TCCA’s most recent opinion
compels the conclusion that, “on the basis of the trial court record, Moore has
shown he is a person with intellectual disability.”
3. Shoop v. Hill, No. 18-56 (6th Cir., 881 F.3d 483; Vacated and remanded
Jan. 7, 2019). Per Curiam. The Court held that the Sixth Circuit improperly
relied on Moore v. Texas, 137 S. Ct. 1039 (2017), in finding that a state court’s
denial of habeas relief in 2008 violated “clearly established” federal law pursuant
to 28 U.S.C. § 2254(d)(1). After he was sentenced to death in 1985, respondent
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unsuccessfully sought state habeas relief by contending that his death sentence is
illegal under Atkins v. Virginia, 536 U.S. 304 (2002), which held that the Eighth
Amendment prohibits imposing a death sentence on defendants who have
intellectual disabilities. On federal habeas review, however, the Sixth Circuit
granted habeas relief, relying heavily on Moore—an opinion about the meaning of
intellectual disabilities that was issued years after the state court’s decision. But
the federal habeas statute allows federal courts to issue relief only if the state
court’s adjudication “resulted in a decision that was contrary to, or involved an
unreasonable application of,” Supreme Court precedent that was “clearly
established” at the time of the adjudication. 28 U.S.C. § 2254(d)(1). Because the
reasoning of the Sixth Circuit “leans so heavily on Moore,” the Court vacated
with instructions for the Sixth Circuit to “determine whether its conclusions can
be sustained based strictly on legal rules that were clearly established in the
decisions of this Court at the relevant time.”
4. City of Escondido, Cal. v. Emmons, No. 17-1660 (9th Cir., 716 F. App’x 724;
Reversed in part and vacated in part Jan. 7, 2019). Per Curiam. The Court
held that the Ninth Circuit conducted the wrong legal analysis in determining that
two police officers were not entitled to qualified immunity. Officers Craig and
Toth responded to a domestic disturbance call. When respondent left the
apartment, Officer Craig told him not to close the door. Respondent did so
anyway. Officer Craig then “stopped the man, took him quickly to the ground,
and handcuffed him”—all without hitting respondent, displaying a weapon, or
causing any visible pain. Although Officer Toth was not involved in the
takedown, respondent sued both Officers Craig and Toth for using excessive
force. The district court granted qualified immunity to the officers, but the Ninth
Circuit reversed, reasoning that the law clearly established “the right to be free of
excessive force.” That was error. Allowing the excessive force claim to proceed
against Officer Toth makes no sense because he was not even involved in the
arrest; the Court thus reversed as to him. As to Officer Craig, the Court vacated
and remanded because the Ninth Circuit defined the “clearly established law” at
far too high a level of generality. “Specificity is especially important in the
Fourth Amendment context, where the Court has recognized that it is sometimes
difficult for an officer to determine how the relevant legal doctrine, here excessive
force, will apply to the factual situation the officer confronts.” Kisela v. Hughes,
138 S. Ct. 1148, 1152 (2018) (quotation marks omitted). The Ninth Circuit
“contravened those settlement principles” by generally asking whether respondent
had a right to be “free of excessive force” instead of specifically asking “whether
clearly established law prohibited the officers from stopping and taking down a
man in these circumstances.” Because the Ninth Circuit failed to conduct the
proper analysis, the Court vacated and remanded for reconsideration of whether
Officer Craig is entitled to qualified immunity.

Pending Original Cases
1. Mississippi v. Tennessee, No. 22O143 (Original Jurisdiction; CVSG Oct. 20,
2014; leave to file bill of complaint opposed May 12, 2015; leave to file bill of
complaint granted June 29, 2015). The Questions Presented are:
(1) Whether the Court will grant Mississippi leave to file an original action to
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seek relief from respondents’ use of a pumping operation to take
approximately 252 billion gallons of high quality groundwater. (2) Whether
Mississippi has sole sovereign authority over and control of groundwater
naturally stored within its borders, including in sandstone within
Mississippi’s border. (3) Whether Mississippi is entitled to damages,
injunctive, and other equitable relief for the Mississippi intrastate
groundwater intentionally and forcibly taken by respondents.
2. Delaware v. Pennsylvania & Wisconsin, No. 22O145, consolidated with
Arkansas v. Delaware, No. 22O146 (Original Jurisdiction; leave to file a bill of
complaint granted Oct. 3, 2016). Whether check-like instruments that
function like a money order or traveler’s check, issued in relatively large
amounts by a bank or other financial institution, are governed by the
Disposition of Abandoned Money Orders and Traveler’s Checks Act of 1974,
12 U.S.C. § 2501 et seq., and which State has authority to claim ownership of
such instruments that go unclaimed.

October Term 2019
1. N.Y. State Rifle & Pistol Ass’n v. City of New York, No. 18-280 (2d Cir., 883
F.3d 45; cert. granted Jan. 22, 2019). Whether New York City’s ban on
transporting a licensed, locked, and unloaded handgun to a home or shooting
range outside city limits is consistent with the Second Amendment, the
Commerce Clause, and the constitutional right to travel.
2. Cty. of Maui, Haw. v. Haw. Wildlife Fund, No. 18-260 (9th Cir., 886 F.3d 737;
CVSG Dec. 3, 2018; cert. supported Jan. 3, 2019, limited to Question 1; cert.
granted Feb. 19, 2019, limited to Question 1). Whether the Clean Water Act
requires a permit when pollutants originate from a point source but are
conveyed to navigable waters by a nonpoint source, such as groundwater.
3. Rotkiske v. Klemm, No. 18-328 (3d Cir., 890 F.3d 422; cert. granted Feb. 25,
2019). Whether the “discovery rule” applies to toll the one year statute of
limitations under the Fair Debt Collection Practices Act, 15 U.S.C. § 1692, et
seq.
4. Iancu v. NantKwest, Inc., No. 18-801 (Fed. Cir., 898 F.3d 1177; cert. granted
Mar. 4, 2019). Whether the phrase “[a]ll the expenses of the proceedings” in
35 U.S.C. § 145 encompasses the personnel expenses the U.S. Patent and
Trademark Office incurs when its employees, including attorneys, defend the
agency in Section 145 litigation.
5. Kansas v. Garcia, No. 17-834 (Kan., 401 P.3d 588, 401 P.3d 159, & 401 P.3d
155; CVSG Apr. 16, 2018; cert. supported Dec. 4, 2018; cert. granted
Mar. 18, 2019, limited to Question 1 and with Question 2 directed by the
Court). The Questions Presented are: (1) Whether the Immigration Reform
and Control Act (“IRCA”) expressly preempts the States from using any
information entered on or appended to a federal Form I-9, including
common information such as name, date of birth, and Social Security
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number, in a prosecution of any person (citizen or alien) when that same,
commonly used information also appears in non-IRCA documents, such as
state tax forms, leases, and credit applications. (2) Whether the IRCA
impliedly preempts Kansas’s prosecution of respondents.
6. Mathena v. Malvo, No. 18-217 (4th Cir., 893 F.3d 265; cert. granted Mar. 18,
2019). Whether the Fourth Circuit erred in concluding that a decision of the
Supreme Court (Montgomery v. Louisiana, 136 S. Ct. 718 (2016)) addressing
whether a new constitutional rule announced in an earlier decision (Miller v.
Alabama, 567 U.S. 460 (2012)) applies retroactively on collateral review may
properly be interpreted as modifying and substantively expanding the very
rule whose retroactivity was in question.
7. Ramos v. Louisiana, No. 18-5924 (La. Ct. App.; 231 So. 3d 44; cert. granted
Mar. 18, 2019). Whether the Fourteenth Amendment fully incorporates the
Sixth Amendment guarantee of a unanimous verdict.
8. Kahler v. Kansas, No. 18-6135 (Kan., 410 P.3d 105; cert. granted Mar. 18,
2019). Whether the Eighth and Fourteenth Amendments permit a State to
abolish the insanity defense.
9. Kansas v. Glover, No. 18-556 (Kan., 422 P.3d 64; cert. granted Apr. 1, 2019).
Whether, for purposes of an investigative stop under the Fourth Amendment,
it is reasonable for an officer to suspect that the registered owner of a vehicle
is the one driving the vehicle absent any information to the contrary.

Pending Cases Calling For The Views Of The
Solicitor General
1. Airline Serv. Providers v. L.A. World Airports, No. 17-1183 (9th Cir., 873 F.3d
1074; CVSG June 4, 2018). Although federal labor law and the Airline
Deregulation Act generally preempt state and local regulations concerning
labor-management relations and airline prices, an exception applies where
the state or local government does not exercise its sovereign power to
regulate, but instead purchases goods or services in the marketplace. The
City of Los Angeles enacted a licensing rule barring companies from
providing services to airlines at Los Angeles International Airport unless they
enter into a “labor peace” agreement with any union that demands one. Does
the “market participant” exception apply given that the City owns and
operates the Airport?
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2. Republic of Sudan v. Owens, No. 17-1236 (D.C. Cir., 864 F.3d 751; CVSG
June 11, 2018). The Questions Presented are: (1) Whether plaintiffs suing a
foreign state bear a lighter burden in establishing the facts necessary for
jurisdiction than in proving a case on the merits. (2) Whether plaintiffs suing
a foreign state can establish facts necessary for jurisdiction based solely on
the opinion testimony of terrorism experts. (3) Whether a plaintiff’s failure
to prove that a foreign state specifically intended or directly advanced a
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terrorist attack is relevant to proximate cause and jurisdictional causation
under the Foreign Sovereign Immunities Act’s terrorism exception.
3. Opati v. Republic of Sudan, No. 17-1268 (D.C. Cir., 864 F.3d 751; CVSG
June 11, 2018). The Questions Presented are: (1) Whether a party who does
not contest a nonjurisdictional legal issue before judgment may demonstrate
extraordinary and exceptional circumstances warranting appellate review of
the issue post-judgment. (2) Whether the Foreign Sovereign Immunities Act
applies retroactively to permit punitive damages under 28 U.S.C. § 1605A(c)
against foreign states for terrorist activities occurring before the current
version of the statute was enacted.
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4. Republic of Sudan v. Opati, No. 17-1406 (D.C. Cir., 864 F.3d 751; CVSG
June 11, 2018). The Questions Presented are: (1) Whether the term
“extrajudicial killing” under the Foreign Sovereign Immunities Act means a
summary execution by state actors. (2) Whether foreign sovereign immunity
may be withdrawn for emotional distress claims brought by family members
of victims under the Act. (3) Whether 28 U.S.C. § 1605A(c) provides the
exclusive remedy for actions brought under § 1605A(a), and thus forecloses
state causes of action previously asserted through the “pass through”
provision of 28 U.S.C. § 1606. (4) Whether the statute of limitations
contained in § 1605A(b) is jurisdictional in nature, and if not, whether the
D.C. Circuit should have heard Sudan’s limitations defense asserted through
a timely, direct appeal. (5) Whether the undisputed fact of civil war, internal
strife, and partitioning of Sudan into two countries constitutes excusable
neglect or extraordinary circumstances for vacatur under Federal Rule of
Civil Procedure 60(b).
5. Poarch Band of Creek Indians v. Wilkes, No. 17-1175 (Ala., 2017 WL 4385738;
CVSG Oct. 1, 2018). Whether an Indian tribe is immune from civil liability
for tort claims asserted by nonmembers.
6. Atl. Richfield Co. v. Christian, No. 17-1498 (Mont., 408 P.3d 515; CVSG Oct.
1, 2018). The Questions Presented are: (1) Whether a common-law claim for
restoration seeking cleanup remedies that conflict with EPA-ordered
remedies is a “challenge” to the EPA’s cleanup jurisdictionally barred by 42
U.S.C. § 9613 of the Comprehensive Environmental Response, Compensation
and Liability Act (“CERCLA”). (2) Whether a landowner at a Superfund
site is a “potentially responsible party” that must seek EPA’s approval under
42 U.S.C. § 9622(e)(6) of CERCLA before engaging in remedial action, even
if EPA has never ordered the landowner to pay for a cleanup. (3) Whether
CERCLA preempts state common-law claims for restoration that seek
cleanup remedies that conflict with EPA-ordered remedies.
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7. Clearstream Banking S.A. v. Peterson, No. 17-1529, consolidated with Banca
UBAE S.p.A. v. Peterson, No. 17-1530, and Bank Markazi v. Peterson, No. 171534 (2d Cir., 876 F.3d 63; CVSG Oct. 1, 2018). The Questions Presented
are: (1) Whether the court of appeals correctly held that the FSIA affords
execution immunity only to assets located “in the United States.”
(2) Whether, instead of determining personal jurisdiction for the first time on
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appeal, a court of appeals may remand a case to the district court to decide
the question of personal jurisdiction in the first instance.
8. Hernandez v. Mesa, No. 17-1678 (5th Cir., 885 F.3d 811; CVSG Oct. 1, 2018).
The Questions Presented are: (1) Whether, when plaintiffs plausibly allege
that a rogue federal law-enforcement officer violated clearly established
Fourth and Fifth Amendment rights for which there is no alternative legal
remedy, the federal courts can and should recognize a damages claim under
Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403
U.S. 388 (1971). (2) If not, whether the Westfall Act violates the Due Process
Clause of the Fifth Amendment insofar as it preempts state-law tort suits for
damages against rogue federal law-enforcement officers acting within the
scope of their employment for which there is no alternative legal remedy.
9. RPX Corp. v. ChanBond LLC, No. 17-1686 (Fed. Cir., No. 17-2346; CVSG
Oct. 1, 2018). Whether a party dissatisfied with a final written decision of the
Patent Trial and Appeal Board has Article III standing to appeal that
decision based solely on the statutory provisions of 35 U.S.C. §§ 315, 318, and
319, regardless of whether the appellant otherwise suffered an injury in fact.
10. Thole v. U.S. Bank, N.A., No. 17-1712 (8th Cir., 873 F.3d 617; CVSG Oct. 1,
2018). The Questions Presented are: (1) May an ERISA plan participant or
beneficiary seek injunctive relief against fiduciary misconduct under 29
U.S.C. § 1132(a)(3) without demonstrating individual financial loss or the
imminent risk thereof? (2) May an ERISA plan participant or beneficiary
seek restoration of plan losses caused by fiduciary breach under 29 U.S.C.
§ 1132(a)(2) without demonstrating individual financial loss or the imminent
risk thereof?
11. First Solar, Inc. v. Mineworkers’ Pension Scheme, No. 18-164 (9th Cir., 881
F.3d 750; CVSG Oct. 9, 2018). Whether a private securities-fraud plaintiff
may establish the critical element of loss causation based on a decline in the
market price of a security where the event or disclosure that triggered the
decline did not reveal the fraud on which the plaintiff’s claim is based.
12. Ariosa Diagnostics, Inc. v. Illumina, Inc., No. 18-109 (Fed. Cir., 705 F. App’x
1002; CVSG Oct. 29, 2018). Do unclaimed disclosures in a published patent
application and an earlier application it relies on for priority enter the public
domain and thus become prior art as of the earlier application’s filing date,
or, as the Federal Circuit held, does the prior art date of the disclosures
depend on whether the published application also claims subject matter from
the earlier application?
13. Swartz v. Rodriguez, No. 18-309 (9th Cir., 899 F.3d 719; CVSG Oct. 29, 2018).
The Questions Presented are: (1) Whether the panel’s decision to create an
implied remedy for damages under Bivens v. Six Unknown Named Agents of
the Fed. Bureau of Narcotics, 403 U.S. 388 (1971), in the new context of a
cross-border shooting, misapplies Supreme Court precedent and violates
separation-of-powers principles, where foreign relations, border security, and
the extraterritorial application of the Fourth Amendment are some of the
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special factors that counsel hesitation against such an extension. (2) Whether
petitioner, a U.S. Border Patrol agent, is entitled to qualified immunity
because there is no clearly established law applying the Fourth Amendment
to protect a Mexican citizen with no significant connection to the United
States, who is injured in Mexico by a federal agent’s cross-border shooting.
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14. HP Inc. v. Berkheimer, No. 18-415 (Fed. Cir., 881 F.3d 1360; CVSG Jan. 7,
2019). Whether patent eligibility is a question of law for the court based on
the scope of the claims or a question of fact for the jury based on the state of
the art at the time of the patent.
15. YPF S.A. v. Petersen Energia Inversora S.A.U., No. 18-575, consolidated with
Argentine Republic v. Petersen Energia Inversora S.A.U., No. 18-581 (2d Cir.,
895 F.3d 194; CVSG Jan. 7, 2019). Whether the “commercial activity”
exception to sovereign immunity in the Foreign Sovereign Immunities Act, 28
U.S.C. § 1605(a)(2), is inapplicable to suits challenging conduct inextricably
intertwined with a sovereign act of expropriation.
16. Tex. Advanced Optoelectronic Sols., Inc. v. Renesas Elecs. Am., Inc., No. 18600 (Fed. Cir., 895 F.3d 1304; CVSG Jan. 7, 2019). Under 35 U.S.C. § 271(a),
a person directly infringes a patent whenever she “offers to sell” a patented
invention “within the United States.” Does an “offer[ ] to sell” occur where
the offer is actually made or where the offer contemplates that the proposed
sale will take place?

Gibson Dunn
Counsel for Amicus
Association of
American Railroads
Partner
Thomas Dupree, Jr.

17. Ala. Dep’t of Revenue v. CSX Transp., Inc., No. 18-447, consolidated with CSX
Transp., Inc. v. Ala. Dep’t of Revenue, No. 18-612 (11th Cir., 888 F.3d 1163;
CVSG Jan. 14, 2019). The Questions Presented are: (1) Under 49 U.S.C.
§ 11501(b)(4), when can a State justifiably maintain a sales-and-use tax
exemption for fuel used by vessels to transport goods interstate without
extending the same exemption to rail carriers? (2) Whether Alabama’s
imposition of a motor fuels tax on the fuel used by interstate motor carriers
sufficiently justifies Alabama’s imposition of a facially discriminatory sales
and use tax on railroad diesel fuel.
18. Toshiba Corp. v. Auto. Indus. Pension Trust Fund, No. 18-486 (9th Cir., 896
F.3d 933; CVSG Jan. 14, 2019). Whether the Securities Exchange Act
applies, without exception, whenever a claim is based on a domestic
transaction, or whether in certain circumstances the Act does not apply,
despite the claim being based on a domestic transaction, because other
aspects of the claim make it impermissibly extraterritorial.
19. Patterson v. Walgreen Co., No. 18-349 (11th Cir., 727 F. App’x 581; CVSG
Mar. 18, 2019). Title VII prohibits an employer from firing an employee for
engaging in a religious practice “unless [the] employer demonstrates that he
is unable to reasonably accommodate to” the employee’s “religious . . .
practice without undue hardship.” 42 U.S.C. § 2000e(j). The Questions
Presented are: (1) Whether an accommodation that merely lessens or has the
potential to eliminate the conflict between work and religious practice is
“reasonable” per se or instead creates a jury question, or must an
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accommodation fully eliminate the conflict in order to be “reasonable.”
(2) Whether speculation about possible future burdens is sufficient to meet
the employer’s burden in establishing “undue hardship,” or must the
employer demonstrate an actual burden. (3) Whether the portion of TWA v.
Hardison, 432 U.S. 63 (1977) opining that “undue hardship” simply means
something more than a “de minimis cost” should be disavowed or overruled?
20. Hikma Pharm. v. Vanda Pharm., No. 18-817 (Fed. Cir., 887 F.3d 1117; CVSG
Mar. 18, 2019). Whether patents that claim a method of medically treating a
patient automatically satisfy Section 101 of the Patent Act, 35 U.S.C. § 101,
even if they apply a natural law using only routine and conventional steps.

CVSG Cases In Which The Solicitor General
Supported Certiorari
1. Va. Uranium, Inc. v. Warren, No. 16-1275 (4th Cir., 848 F.3d 590; CVSG
Oct. 2, 2017; cert. supported Apr. 9, 2018; cert. granted May 21, 2018;
argued Nov. 5, 2018). Whether the Atomic Energy Act of 1954 (“AEA”), 42
U.S.C. § 2011 et seq., preempts state laws that prohibit activities within a
State’s regulatory jurisdiction (here, conventional uranium mining) when
such laws are grounded in radiological-safety concerns about related
activities that are federally regulated under the AEA (here, the milling of
uranium ore and disposal of “tailings” byproduct material).
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2. Apple Inc. v. Pepper, No. 17-204 (9th Cir., 846 F.3d 313; CVSG Oct. 10, 2017;
cert. supported May 8, 2018; cert. granted June 18, 2018; argued Nov. 26,
2018). Whether respondents can seek treble damages under Section 4 of the
Clayton Act, 15 U.S.C. § 15, based on their claim that Apple has monopolized
the distribution of iPhone apps, where respondents were injured by Apple’s
conduct only to the extent that third-party app developers passed on Apple’s
allegedly supracompetitive commission in setting the prices that respondents
paid.
3. Dawson v. Steager, No. 17-419 (W. Va., 2017 WL 2172006; CVSG Jan. 8,
2018; cert. supported May 15, 2018; cert. granted June 25, 2018, limited to
Question Presented by SG; argued Dec. 3, 2018; decided Feb. 20, 2019).
Whether the doctrine of intergovernmental tax immunity, as codified by
4 U.S.C. § 111, prohibits the State of West Virginia from exempting from
state taxation the retirement benefits of retired state law-enforcement officers
without providing the same exemption for retired employees of the U.S.
Marshals Service.
4. Wash. State Dep’t of Licensing v. Cougar Den, Inc., No. 16-1498 (Wash., 392
P.3d 1014; CVSG Oct. 2, 2017; cert. supported May 15, 2018; cert. granted
June 25, 2018; argued Oct. 30, 2018; decided Mar. 19, 2019). An 1855 treaty
between the United States and the Yakama Indian Nation provides tribal
members with “the right, in common with citizens of the United States, to
travel upon all public highways.” Can Washington enforce a state tax upon a
tribal member for importing fuel into Washington on the public highways?
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5. Fourth Estate Pub. Benefit Corp. v. Wall-Street.com, LLC, No. 17-571 (11th
Cir., 856 F.3d 1338; CVSG Jan. 8, 2018; cert. supported May 16, 2018; cert.
granted June 28, 2018; argued Jan. 8, 2019; decided Mar. 4, 2019). Section
411(a) of the Copyright Act says that “no civil action for infringement of [a]
copyright shall be instituted until preregistration or registration of the
copyright claim has been made.” 17 U.S.C. § 411(a). Does “registration of
[a] copyright claim” occur when the copyright holder delivers the required
application, deposit, and fee to the Copyright Office, or when the Copyright
Office acts on the application?
6. Merck Sharp & Dohme Corp. v. Albrecht, No. 17-290 (3d Cir., 852 F.3d 268;
CVSG Dec. 4, 2017; cert. supported May 22, 2018; cert. granted June 28,
2018; argued Jan. 7, 2019). Does the FDA’s rejection of a drug-label warning
preempt a state-law failure-to-warn claim based on the absence of that
warning?
7. Herrera v. Wyoming, No. 17-532 (Wyo. Dist. Ct., No. 2016-242; CVSG Jan. 8,
2018; cert. supported May 22, 2018; cert. granted June 28, 2018; argued
Jan. 8, 2019). Whether Wyoming’s admission to the Union or the
establishment of the Bighorn National Forest abrogated the Crow Tribe of
Indians’ 1868 federal treaty right to hunt on the “unoccupied lands of the
United States,” thereby permitting the present-day criminal conviction of a
Crow member who engaged in subsistence hunting for his family.
8. Kansas v. Garcia, No. 17-834 (Kan., 401 P.3d 588, 401 P.3d 159, & 401 P.3d
155; CVSG Apr. 16, 2018; cert. supported Dec. 4, 2018; cert. granted
Mar. 18, 2019, limited to Question 1 and with Question 2 directed by the
Court). The Questions Presented are: (1) Whether the Immigration Reform
and Control Act (“IRCA”) expressly preempts the States from using any
information entered on or appended to a federal Form I-9, including
common information such as name, date of birth, and Social Security
number, in a prosecution of any person (citizen or alien) when that same,
commonly used information also appears in non-IRCA documents, such as
state tax forms, leases, and credit applications. (2) Whether the IRCA
impliedly preempts Kansas’s prosecution of respondents.
9. Cty. of Maui, Haw. v. Haw. Wildlife Fund, No. 18-260 (9th Cir., 886 F.3d 737;
CVSG Dec. 3, 2018; cert. supported Jan. 3, 2019, limited to Question 1; cert.
granted Feb. 19, 2019, limited to Question 1). Whether the Clean Water Act
requires a permit when pollutants originate from a point source but are
conveyed to navigable waters by a nonpoint source, such as groundwater.
10. Kinder Morgan Energy Partners, L.P. v. Upstate Forever, No. 18-268 (4th Cir.,
887 F.3d 637; CVSG Dec. 3, 2018; cert. supported Jan. 3, 2019, limited to
Question 1). The Questions Presented are: (1) Whether the Clean Water
Act’s permitting requirement is confined to discharges from a point source to
navigable waters, or whether it also applies to discharges into soil or
groundwater whenever there is a “direct hydrological connection” between
the groundwater and nearby navigable waters. (2) Whether an “ongoing
violation” of the Clean Water Act exists for purposes of the Act’s citizen-suit
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provision when a point source has permanently ceased discharging
pollutants, but some of the pollutants are still reaching navigable water
through groundwater.

CVSG Cases In Which The Solicitor General
Opposed Certiorari
1. Republic of Sudan v. Harrison, No. 16-1094 (2d Cir., 802 F.3d 399; CVSG
Oct. 2, 2017; cert. petition should be held in abeyance May 22, 2018; cert.
granted June 25, 2018; argued Nov. 7, 2018; decided Mar. 26, 2019).
Whether a plaintiff suing a foreign state under the Foreign Sovereign
Immunities Act may serve the foreign state under 28 U.S.C. § 1608(a)(3) by
mail addressed and dispatched to the head of the foreign state’s ministry of
foreign affairs via the foreign state’s diplomatic mission in the United States.
2. Missouri v. California, No. 22O148 (Original Jurisdiction; CVSG Apr. 16,
2018; motion for leave to file bill of complaint opposed Nov. 29, 2018; motion
denied Jan. 7, 2019). Whether a California law requiring farms raising egglaying hens to let those hens move around freely violates the Commerce
Clause.
3. Indiana v. Massachusetts, No. 22O149 (Original Jurisdiction; CVSG Apr. 16,
2018; motion for leave to file bill of complaint opposed Nov. 29, 2018; motion
denied Jan. 7 2019). Whether a Massachusetts law barring sales of eggs,
pork, and veal from animals confined in a cruel manner violates the
Commerce Clause.
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4. Gilead Sciences, Inc. v. United States ex rel. Campie, No. 17-936 (9th Cir., 862
F.3d 890; CVSG Apr. 16, 2018; cert. opposed Nov. 30, 2018; cert. denied
Jan. 7, 2019). The False Claims Act creates a cause of action, which private
parties may invoke on the Government’s behalf, based on the submission of
false claims to the Government for payment. A plaintiff must show that any
misrepresentation was material to the Government’s payment decision. The
Question Presented is whether a misrepresentation is material if the
Government pays a claim in full despite knowledge of the alleged
misrepresentation and the pleadings do not otherwise suggest the
misrepresentation was material.
5. Osage Wind, LLC v. Osage Minerals Council, No. 17-1237 (10th Cir., 871 F.3d
1078; CVSG May 14, 2018; cert. opposed Dec. 4, 2018; cert. denied Jan. 7,
2019). The Questions Presented are: (1) Whether the court of appeals had
jurisdiction over an appeal filed by a nonparty that did not participate in any
capacity in the district court, but where the suit was filed by the United
States as trustee for that nonparty. (2) Whether the court of appeals erred in
applying the Indian canon of construction to interpret the term “mining”
under the Osage Act to include the removal of dirt and rocks in order to
construct a structure on the surface.
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6. City of Cibolo, Tex. v. Green Valley Special Util. Dist., No. 17-938 (5th Cir., 866
F.3d 339; CVSG May 21, 2018; cert. opposed Dec. 4, 2018; cert. denied Jan.
7, 2019). Under 7 U.S.C. § 1926(b), a rural utility association that receives a
federal loan for water or wastewater infrastructure enjoys monopoly
protection for “[t]he service provided or made available” by the association
during the term of the loan. The Questions Presented are: (1) Whether the
term “service” refers to the service funded by the loan or all services
provided by the loan recipient. (2) Whether an association, to show it has
“provided or made available” the service, must show that the service is or
can promptly be furnished or whether the association must show that it had a
legal duty under state law to provide the service.
7. Ass’n des Eleveurs de Canards et d’Oies du Quebec v. Becerra, No. 17-1285
(9th Cir., 870 F.3d 1140; CVSG June 18, 2018; cert. opposed Dec. 4, 2018;
cert. denied Jan. 7, 2019). The Questions Presented are: (1) Whether a
State’s ban on the sale of federally approved poultry products based on the
State’s disapproval of the way in which the poultry product was produced
imposes an “ingredient requirement” in addition to or different than those in
the Poultry Products Inspection Act. (2) Whether Congress has preempted
the field of poultry products regulation.
8. Harvey v. Ute Indian Tribe of Uintah & Ouray Reservation, No. 17-1301 (Utah,
2017 UT 75; CVSG June 25, 2018; cert. opposed Dec. 4, 2018; cert. denied
Jan. 7, 2019). The Questions Presented are: (1) Whether the tribal remedies
exhaustion doctrine, which requires federal courts to stay cases challenging
tribal jurisdiction until the parties have exhausted parallel tribal court
proceedings, applies to state courts as well. (2) Whether the tribal remedies
exhaustion doctrine requires that nontribal courts yield to tribal courts when
the parties have not invoked the tribal court’s jurisdiction.
9. de Csepel v. Republic of Hungary, No. 17-1165 (D.C. Cir., 859 F.3d 1094;
CVSG June 25, 2018; cert. opposed Dec. 4, 2018; cert. denied Jan. 7, 2019).
Whether, under the Foreign Sovereign Immunities Act, a foreign state itself is
immune from suit in the United States in a case in which rights in property
taken in violation of international law are in issue, the property is located
outside the United States, the property is owned or operated by an agency or
instrumentality of the foreign state, and that agency or instrumentality is
engaged in commercial activity in the United States.

Cases Removed From The Argument Calendar
1. Gray v. Wilkie, No. 17-1679 (Fed. Cir., 875 F.3d 1102; cert. granted Nov. 2,
2018; argument scheduled Feb. 25, 2019; removed from argument calendar
Feb. 6, 2019). Whether the Federal Circuit has jurisdiction under 38 U.S.C.
§ 502 to review an interpretive rule reflecting the Department of Veteran
Affairs’ definitive interpretation of its own regulation, even if the
Department chooses to promulgate that rule through its adjudication
manual.
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2. Dep’t of Commerce v. U.S. Dist. Ct. for the S. Dist. of N.Y., No. 18-557 (2d Cir.,
Nos. 18-2856 & 18-2857; cert. granted Nov. 16, 2018; argument scheduled
Feb. 19, 2019; removed from argument calendar Jan. 18, 2019). Whether, in
an action seeking to set aside agency action under the Administrative
Procedure Act, 5 U.S.C. § 701 et seq., a district court may order discovery
outside the administrative record to probe the mental processes of the agency
decisionmaker—including by compelling the testimony of high-ranking
Executive Branch officials—when there is no evidence that the
decisionmaker disbelieved the objective reasons in the administrative record,
irreversibly prejudged the issue, or acted on a legally forbidden basis.

Supreme Court Statistics:
Gibson Dunn has a longstanding, high-profile presence before the Supreme Court of the
United States, appearing numerous times in the past decade in a variety of cases. During the
Supreme Court’s 5 most recent Terms, 9 different Gibson Dunn partners have presented oral
argument; the firm has argued a total of 20 cases in the Supreme Court during that period,
including closely watched cases with far-reaching significance in the class action, intellectual
property, separation of powers, and First Amendment fields. Moreover, although the grant rate
for certiorari petitions is below 1%, Gibson Dunn’s certiorari petitions have captured the Court’s
attention: Gibson Dunn has persuaded the Court to grant 25 certiorari petitions since 2006.
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