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Preparing for an IPO
q

Company Transformation – IPO process should be considered a
transformative process – a good time to evaluate whether some
outsourcing arrangements are appropriate

q

Long-Lead Planning
Ø While the actual time required to complete the capital markets
transaction for an IPO takes about 6 to 12 months, a company
considering an IPO should consider having a longer term (e.g., 24 to
36 month) roadmap for the operational, financial and strategic
initiatives that need to be accomplished prior to going public
Ø Evaluating needs and implementing outsourcing arrangements takes
time - need sufficient time to evaluate, implement and allow changes
to take effect

q

IPO Considerations – When evaluating its outsourcing arrangements as
they relate to an IPO, companies will want to consider:
Ø Disclosure - Registration statement/prospectus must appropriately
disclose material outsourcing arrangements and any related risks
Ø Underwriters due diligence - Underwriters seek to establish due
diligence defense by conducting reasonable diligence. Underwriters
will want to understand benefits and risks of outsourcing
arrangements, all significant contracts will be reviewed as part of due
diligence. Outsourcing arrangements that have an impact on
financial reporting will be subject to particular scrutiny.

q

Need to begin thinking and acting like a public company long before the
IPO

Impact of Additional Scrutiny and Requirements
on Company’s Outsourcing Arrangements

q Investor Scrutiny: Investors will focus on operational and financial aspects of the company’s
business
• Outsourced Functions:
• What functions have been outsourced? Are they core or critical?
• What are the potential risks?
• Can the solution / supplier be easily replaced?
• Scalability: Can the supplier properly scale its operations to meet the company’s projected
growth targets?
• Financials:
• How is the outsourcing transaction priced? Is the pricing market competitive?
• How does the arrangement impact the company’s financials?
• Are costs properly defined and predictable?
• Outsourcing Agreement:
• Is the outsourcing contract properly structured? Does the agreement properly address the
potential risks?
• Can the company easily exit the relationship – for cause and for convenience?
• Reputational Concerns: Are there any reputational concerns associated with the supplier that
might detract from the company’s brand?
q Auditor Scrutiny: Auditors will want to review the financial organization, processes, systems and
controls to ensure that they are sufficient to comply with books and records requirements and
Sarbanes Oxley requirements applicable to public companies
q Compliance and Reporting Requirements: Is the agreement properly structured to support the
compliance and reporting requirements of a public company?
q Material Contract Considerations: While many outsourcing contracts may not need to be filed
because they are “ordinary course” transactions, Company may need to evaluate whether some
contracts need to be filed because not “ordinary course” or Company is “substantially dependent.”
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Using Outsourcing as Part of the IPO Strategy
q

Outsourcing can be used as a strategic transaction to help prepare and position a company for an IPO
Ø Free-up key resources to focus on core business activities
Ø Improve a company’s financial position
When to Outsource – Key Questions
• Does the company have the in-house capabilities to perform the
• Reduce operating costs / improve profitability
proposed service function at the desired level of quality and
• Improve cash flow by shifting fixed to variable costs
effectiveness? If not, can the capabilities be built in-house in a cost• Manage or reduce employee headcount
effective and timely manner?
Ø Increase market share / sales growth
• Is there an opportunity to gain rapid capability at higher quality with
• Reach new markets
greater levels of service by using a specialized supplier?
• Is there an opportunity to gain cost and efficiency advantages by using
• Improve speed to market
a specialized supplier?
Ø Improve compliance
• Is the function highly administrative or clerical with little to no material
• Implement new financial systems
competitive advantage for keeping it in-house?
• Implement financial controls
• Provide for necessary reporting
Ø Add new capabilities and improve performance of existing capabilities
• Improve resiliency to potential service disruptions
• Automate business processes

q

Understanding how to properly procure and contract for outsourced services is essential

q

Allow for sufficient lead time when considering outsourcing – Often requires 6 to 9 months to properly procure and contract for outsourced services
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What Gets Outsourced and Who are the Suppliers
ITO

•
•
•
•
•
•
•
•
•
•
•
•

Application Development
Application Maintenance
Application Web Hosting
Mainframe and Midrange
Infrastructure
Distributed Systems Support
Network Provisioning and Support
Help Desk Operations
Telecommunications
System Design and Integration
End User Computing
Data Center Operations
IT Security

F&A

•
•
•
•
•
•
•
•
•
•

Accounts Payable
Accounts Receivable
General Ledger Accounting
Planning and Forecasting
Travel and Entertainment Expense
Management
Fixed Asset Accounting
Payroll Processing
Policy Management
Tax Accounting
Treasury

Other BPO

HRO

•
•
•
•
•
•
•
•
•
•
•
•

Benefits Administration
Employee Development and Training
Employee Relations and
Communications
Payroll Processing
Recruiting and Staffing
Succession Planning
Compensation Administration
Employee Records Management
Organizational Development
Performance Management
Relocation Administration
Workforce Deployment

•
•
•
•
•
•
•
•
•
•
•
•

Back Office Operations
Check / Payment Processing
Credit Card Operations
Facilities Management
Logistics and Distribution
On-Line Retail Sales
Print and Distribution
Records Management and Archiving
Call Center Operations
Claims / Transaction Processing
Manufacturing and Product Support
Procurement and Supply Chain
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Value

Scope of Services

Background

Case Studies
Medical Device Manufacturer

Consumer Products Manufacturer

Financial Services Company

HR Services Provider

• Private equity portfolio company
looking to position company for IPO
within 2 to 3 year period
• Company was looking for
opportunities to reduce operating
expenses to free-up cash to make
further investments in its most
profitable line of business

• Private company planning on IPO within
2 years
• Experienced rapid growth through a
series of acquisitions
• Acquisition strategy resulted in
disparate financial systems and
inconsistent financial controls
• Company was also looking to reduce
cost of its F&A functions

• Private company serving U.S. market
planning on IPO within 2 to 3 years
• Company’s business plan included
expanding service offerings into Canadian
market within 2 years
• Company did not have systems that could
support service offering in the Canadian
market due to different regulatory
requirements.

• Start-up company planning on IPO
within 2 to 3 years
• Company’s business plan was to
provide full-scope HR outsourcing
services to Fortune 500 customers
• Needed to rapidly build out IT and
back office functions with ability to
scale operations quickly to support
rapid growth

• Full-scope ITO
• Finance and accounting services
• Accounts receivable
• Accounts payable
• Time and expense
• Customer care
• Customer support
• Order entry and management
• Call center
• Collections

• Transformation
• Implementation of single ERP
• Implementation of consistent
controls and process improvements
• Implementation of RPA tools
• Steady state services – finance &
accounting functions, including:
• Order to cash
• Procure to pay
• Record to report

• Transition
• Implementation of IT systems to support
new business operations in Canada
• On-boarding of personnel and
implementation of business processes
to support Canadian book of business
• Steady state services
• Maintenance of new system
• Support for back office lending
processes

• Transition
• Build out of new IT and back
office operations
• Steady state services
• Full scope ITO
• Payroll and other back office
support functions

• Reduced costs / increased
profitability through labor arbitrage
• Reduced headcount
• Converted fixed costs to variable
costs

• Consolidated operations to a single ERP
• Implemented consistent controls
• Reduced costs / increased profitability
through labor arbitrage and automation

• Increased geographic reach / provided
access to new customer base
• Provided scalable solution
• Regulatory compliance

• Provided required capabilities on
short time frame
• Allowed company to maintain a
reduced headcount
• Provided scalable solution
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Understanding and Addressing the Risks
q While frequently used by many companies, outsourcing is not
without its risks, which can disrupt a company’s business
operations and potentially derail a planned IPO
q Potential risks include:
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø

Loss of control over outsourced functions
Higher-than-expected costs
Unauthorized disclosure of confidential information
Data losses or breaches
Performance problems
Scope disputes
Loss of institutional knowledge
Loss of intellectual property rights
Service disruptions

q It is important to properly procure the required outsourced
services and effectively structure and negotiate an outsourcing
agreement in order to (1) create the intended value and (2)
preserve and protect the value for the length of the deal
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Follow a Well-Defined Competitive Process
Key “Go/No Go” Checkpoints

•
•
•
•
•
•
•
•
•

Build sourcing team
Articulate goals and objectives
Assess/benchmark current
operations
Develop sourcing strategy
Develop base case
Develop sourcing roadmap
Develop project plan
Develop communication
strategy and plan
Identify qualified suppliers

Phase 3
Proposal Evaluation
(4 to 6 weeks)

Phase 2
RFP Development
(4 to 6 weeks)

Phase 1
Preparation and Planning
(4 to 6 weeks)
•
•
•
•
•
•

Develop RFP strategies
Identify RFP data
requirements
Gather RFP data
Draft RFP
Issue RFP
Support supplier Q&A

•
•
•
•
•
•
•
•
•

Develop evaluation and
scoring approach
Receive proposals
Supplier presentations
Evaluate and score proposals
Conduct site visits
Conduct reference checks
Develop down-select
recommendation
Present recommendation to
management
Down-select suppliers

Phase 4
Solution Refinement
(4 to 8 weeks)
•
•
•
•
•
•
•
•
•

Identify solution refinement
requirements
Conduct refinement workshops
Support supplier due diligence
Receive revised proposals
Conduct negotiations on key
terms
Evaluate / score revised proposals
Develop down-select
recommendation
Present recommendation to
management
Down-select final supplier

Phase 5
Contract Finalization
(6 to 8 weeks)
•
•
•
•
•

Negotiate remaining issues
Finalize contract documents
Brief management on final
contract
Obtain necessary approvals
Execute agreement

Transition
Parallel Planning Activities

Governance and Relationship Management
HR / Employee Transfers
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Leverage a Multi-Disciplinary Team
q Involve the right people
Ø Key decision makers
Ø Project sponsor
Ø Project leader
Ø Subject matter experts (e.g., IT,
Finance, HR)

Ø Outside advisors
Ø Lawyers
q Core team
q Supporting teams
q Ancillary support – communications, data
security, compliance, risk management,
and tax
q Define roles and responsibilities
q Ensure that the participating suppliers are
committing similar resources
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Understand the Business Case
Ø
Ø

q

Purpose of base case
Ø
Ø
Ø

q

Cost model that details company’s costs associated with providing the inscope services to itself
Should model costs for the proposed duration of the outsourcing
agreement
• Actual costs
• Forecasts, projections and assumptions

VALUE PROPOSITION

30

Evaluate and compare supplier pricing proposals
Measure potential savings and other financial benefits of proposed
transaction
Validate and define scope of services

Run-rate savings

8.5
21.5

Savings [$M]

Definition of “base case”

Lift &
Shift

Base
Case

3

18.5

Optimized
Productivity

Challenges in building an accurate base case
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø

Availability and collection of required information and data
Categorization of costs: retained vs. assumed
Allocation of costs for non-dedicated personnel
Allocation of shared costs
Developing projections and assumptions regarding future demand for
services
Estimating costs for ongoing supplier management
Estimating transaction costs
Estimating other impacts of transaction on other parts of the company’s
business

Savings Levers

q

Labor Arbitrage

• Move NA resources to
India
• Move EU resources to
Eastern Europe and India
• Move Customer Service
voice support to Manila

Productivity
Improvement

• Improvements in service
delivery through vendor
efficiencies, shared
resources, methodologies

1

17.5

Steady State /
Continuous
Improvement

Transformation /
Automation

• Implementation of new
systems and tools with
prioritized ROIs to
eliminate manual and
redundant processes
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Build the Right RFP
q The RFP is the foundational document that should be designed to:
Ø
Ø
Ø

Solicit detailed and meaningful proposals
Facilitate “apples-to-apples” comparison of proposals
Facilitate the contracting process

q The RFP should accurately describe:
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø

The objectives of the proposed transaction
The scope of the functions to be outsourced
The resources being used to provide the functions internally
The desired level of performance (e.g., service levels)
The transaction volumes that need to be supported
The required pricing methodology and payment terms
Any requirements regarding impacted company personnel
Any solution requirements or limitations
The evaluation criteria that will be used to evaluate the proposals

The RFP should solicit the following:
•

Solution commitments – how will supplier
meet the company’s service requirements

•

Resource commitments – what resources will
supplier bring to bear to deliver the services

•

Performance commitments – what service
levels will supplier achieve

•

Pricing commitments – how much will the
services cost (TCO)

q The RFP should be “fully loaded” with a complete set of contract documents that the company expects the supplier to
enter into if awarded the business
Ø
Ø
Ø
Ø

Requires more up-front investment of time and effort
Forces the company to consider key issues earlier in the process
Reduces likelihood of disconnects between company and supplier expectations
Streamlines overall negotiation process by leveraging competitive dynamics
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Key Strategic Decisions for RFP
q

Communications strategy
Ø
Ø

q

Ø

Functions outsourced
Functions retained
Transition requirements
Transformation requirements
Bundling options requirements

Ø

Ø

Transition / transformation strategy
Ø

Ø

q

Service Delivery Resources

Scope of outsourced services
Ø
Ø
Ø
Ø
Ø

q

Internal stakeholder and impacted personnel
communications
External stakeholder communications

q

Approach
• Lift and shift
• Transformation
Timing requirements

Personnel strategy
Ø
Ø
Ø

Terminated by company
Transferred to supplier
ARD / TUPE strategy and timeline

Ø

Tool strategy
• Tool selection
• Tool procurement
• Tool maintenance
Equipment strategy
• Equipment selection
• Equipment procurement
• Equipment maintenance
Third party contract strategy
• Retained
• Managed
• Assigned
• Terminated
Connectivity requirements
• Supplier-provided
• Company-provided

q

Service location strategy
Ø
Ø
Ø

q

Pricing strategy
Ø
Ø

q

Onshore / nearshore / offshore
requirements
Use of company facilities
Requirements for supplier locations
• Dedicated / walled-off space
• Shared space
Pricing model
Pricing requirements
• Term / renewal rights
• Payment / currency requirements
• Cost of living
• Termination fees

Contract terms
Ø

Ø

Approach
• Term sheet
• Full set of contract documents
Key terms
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Evaluating and Scoring the Responses
BUILD THE EVALUATION AND SCORING APPROACH BEFORE RECEIPT OF THE PROPOSALS
LEVERAGE A MULTI-DISCIPLINARY TEAM AND APPROACH TO EVALUATE PROPOSALS
Business
•

Compliance with RFP requirements and
process

•

Supplier profile / viability

•

Supplier capabilities

•

Governance and relationship
management

•

Human resources / employee transfer
requirements

•

Reference checks

•

Site visits

•
•

Services

Terms & Conditions

Pricing

•

Supplier solution

•

Compliance with contract requirements

•

Compliance with pricing model

•

Compliance with transition requirements

•

•

Compliance with pricing terms

•

Compliance with services requirements

Compliance with key commercial
requirements

•

Pricing – overall cost vs. base case

•

Compliance with performance
requirements (e.g., service levels)

•

Rates

•

Total cost of ownership

#

•

Service level methodology

•

Charges methodology

•

Governance methodology

Evaluation Criteria

Weight

1

Business

30%

2

Services

30%

Business continuity

3

Terms & Conditions

20%

Cultural fit

4

Pricing

20%

Terms & Conditions Evaluation Criteria
Flexibility
Accountability and Control
Allocation of Risk
Relationship & Contract Management
Intellectual Property
Confidentiality & Data Protection

Subweight
20%
15%
20%
12.5%
12.5%
20%
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Case Study: F&A Outsourcing Solution
Delivery Centers & Processes

§ Consolidate company’s 150 in-scope FTEs from NA, EMEA,
APAC and LATAM regions into supplier service delivery centers
– Naga for English (113 FTEs) and Manila for remaining
language specific work (39 FTEs)
§ Leverage supplier’s best practice learning from existing clients
in the company’s industry
§ Explore supplier’s process standards after measuring current
maturity
§ Identify process improvements after deploying supplier’s
analysis tools
§ Process workshops to jointly identify opportunities to
standardize end-to-end processes
§ Embed automation / robotics in all towers

Transition
§ Approach: Lift and shift transition with the implementation of
supplier tools and assets
§ Delivery center knowledge transfer (KT) with a subset of the
team traveling to a subset of company service locations
§ There are four waves planned, with the first go live date
approximately 15 months before the last go live date
§ Each go live will be followed by a month-long ramp up period
§ Wave 1 is NA and will focus on transitioning the non-language
resources first to supplier service delivery center in Naga
§ Wave 2 will focus on transitioning company operations in
Germany
§ Wave 3 will focus on the rest of Europe
§ Wave 4 will focus on company operations in Asia and South
America
§ Company SMEs to travel to supplier service delivery centers in
support of go live and ramp up

People & Governance
§ Governance team with dedicated onshore supplier project
executive with deep F&A expertise
§ Seed supplier’s delivery team with over 20% experienced
delivery staff having relevant industry and tool knowledge

Technology & Tools
§ Deploy supplier’s continuous improvement framework
for process simulation and time volume capture tools to
gain efficiencies
§ Maximize company’s tools and technology investments
§ Implement robotics for automation and standardization
§ Implement service level management tool, ACL for
controls, journal entry template and JIRA for record-toreport
§ BCP DR provision for 25% of critical seats; RTO 72 hour
/ RPO 24 hour solution

Risk Mitigation
§ Reduce transition risk by proposing delivery center KT
– making company’s SMEs key to transition success
§ Use pre-defined transition milestones to ensure
readiness for entry into next phase
§ Leverage supplier’s experience on performing
transition with a similar IT / process environment and
embed tools into transition
§ Pre-mortem workshop where both company and
supplier stakeholders jointly explore potential project
risks, align on overall program objectives, and develop
a shared understanding of dependencies
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Transition and Transformation
q

Detailed Transition Plan
Ø

Ø
Ø
Ø

q

May
2

Ø

Ø

Supplier delays
• Milestone credits
• Amount at risk
• Cost reimbursement
Company delays
• No-cost delays for defined period
• Extended delays – cost reimbursement

August
5

July
4

September
6

October
7

November
8

December
9

January
10

February
11

March
12

April
13

May
14

June
15

Global Process Design and Standardization Workshops

Establish
Governance

Transition Program Governance

IT Connectivity & Delivery Centers Enablement

Tools Implementation

Wave 1 P2P –Staffing – Knowledge Transfer & Training

Ramp-Up

Wave 2 R2R –Staffing – Knowledge Transfer & Training

“Sweeps” provision
Completion of final milestone

Delays

June
3

Transition Planning

Responsibility to Complete Transition
Ø
Ø

q

Transition Approach
• Lift and shift
• Multiple waves
• Critical milestones
Initial plan included as schedule to agreement
Post-execution refinement
Responsibility to maintain and update

2020

2019
April
1

Stabilization

Ramp-Up

Wave 3 R2R Manage Services –Staffing – Knowledge Transfer & Training

Wave 4 R2R Reporting –Staffing – Knowledge Transfer & Training

q

Ramp-Up

Stabilization

Ramp-Up

Stabilization

Termination Right
Ø
Ø
Ø

q

Stabilization

Failure to cure breach within 15 days
Excessive delays
Excessive milestone credits

Transformation Requirements
Ø
Ø

Similar approach – detailed transformation plan
Remedy for supplier breach – company still entitled to improved pricing if supplier fails to
properly perform transformation projects
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Defining the Steady State Services
q

Due Diligence
Ø
Ø

q

Ø

Supplier solely responsible for performing any required due diligence prior
to the effective date
No adjustments for failure to perform adequate due diligence
Ø

Description of the “Services”
Ø

Detailed statement of work
• Approach
• Describes what the supplier will do
• Details for how supplier will perform are included in policies and
procedures guide
• Does not include description how well the supplier will perform, as
those will be set forth in the service levels
• Structure
• Break into logical segments (e.g., process areas, service towers)
• Consider implications under the agreement when breaking into
segments (e.g., termination in part, alignment with pricing,
measurement of service levels)
• Try to structure the description of services in such a manner as to
avoid the need to duplicate provisions
• Create a “cross-functional” service tower to address tasks that apply
on a cross-service tower basis

Ø

q

Sweeps provision
• 12 month look-back
• Functions performed by employees, contractors, and suppliers displaced
by the agreement
Implied services
• Functions not specifically described in the agreement that are reasonably
required for the proper performance of the Services
Additional Resources
• Supplier required to provide all labor, materials, services, facilities,
equipment, software, technical knowledge, training, expertise and other
resources
• Necessary for the proper performance of the Services
• Unless such resources are expressly identified as the responsibility of
company

Required Improvements
Ø
Ø

Ongoing obligation to keep services and service delivery resources current
with best practices applicable laws
New RPA tools may not be implemented until the parties agree how benefits
(e.g., savings, improved performance) will be addressed (e.g., shared by the
parties)
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Ensuring Proper Performance
q Service Levels
Ø
Ø

Ø
Ø

Supplier required to meet defined service level metric
If no service level is defined, supplier required to perform at a
level consistent with company’s level of performance during the
prior 12 months and at all times in a manner consistent with
industry standards
Critical service levels – failure to achieve a CSL will result in a
service level credit
Key performance indicators – failure to achieve a KPI will not
result in a service level credit, unless multiple KPIs are missed in a
given month

q Measurement and Reporting
Ø
Ø
Ø

Supplier to provide tools to measure and report on performance
Monthly reporting obligations
Failure to report = service level default

q Changes
Ø
Ø
Ø

q Service Level Defaults and Credits
Ø

Ø
Ø
Ø

Supplier incurs a service level credit
• Credits are weighted by company, based on relative importance
of each critical service level
• Total monthly credits are capped at a percentage of monthly
fees
Company has right to terminate for excessive defaults
Supplier required to perform a root cause analysis for every service
level default and to correct and restore Services as soon as
practicable
No excused performance except in accordance with savings clause

q Customer Satisfaction Surveys
Ø
Ø
Ø

Customer satisfaction should be a critical service level
Supplier to conduct periodic customer satisfaction surveys
Supplier to review results with company and propose any
necessary remediation

Company right to add, remove and promote
Periodic reviews
Automatic improvements
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Ensuring Proper Performance (continued)
Examples of AP Service Levels
Title

Description

Calculation

Metric

AP Processing
Timeliness

Measures the
percentage of invoices
and manual employee
expense reports that are
timely Actioned.

(Number of invoices and manual expense reports received by supplier during the reporting period that are Actioned
within the required timeframe / number of invoices and manual expense reports received by supplier during the
Reporting Period) * 100%
For purposes of this service level, “Actioned” means the invoice is indexed and promoted into the workflow or
rejected due to inaccurate and incomplete bill information.

95% within 2
business days of
receipt of invoice
or manual expense
report image

Measures the
percentage of sampled
invoices that are
Accurately processed.

(Number of sampled invoices processed by supplier during the reporting period that are Accurately processed /
number of processed invoices that are sampled by supplier during the reporting period) * 100%

96% for the first 12
months

Supplier will conduct a random sampling of 10% of invoices processed during the reporting period.

98% after 12th
month

Measures the
percentage of scheduled
availability that supplier’s
invoice processing
application is available
for normal use by
company.

(Sum of Scheduled Uptime for supplier’s invoice processing application during the reporting period less sum of
Unscheduled Downtime during the reporting period / sum of Scheduled Uptime during the reporting period) *
100%

AP Processing
Accuracy

Application
Availability

For purposes of this service level, “Accurate” means the following items are correct: invoice number, invoice date,
invoice amount, keying of account code, supplier number and P.O. number (if applicable).

99.5%

For purposes of this service level:
“Scheduled Uptime” means 24X7, excluding the following scheduled maintenance window: 9 p.m. Saturday to 6
a.m. Sunday EDT or 8 p.m. Saturday to 5 a.m. Sunday EST
“Unscheduled Downtime” means downtime that occurs outside of the scheduled maintenance window.
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Pricing Certainty and Predictability
q Agreement should identify all of the potential charges for the entire term,
including renewal periods
Ø

Ø

Typical methodologies
• Fixed fee
• Variable fee
• Volumetric / transaction-based models
• P (unit price) x Q (number of units)
• ARC (Additional Resource Charge) / RRC (Reduced Resource Credit)
• FTE (Full Time Equivalent)
• Time and materials
Criteria for pricing model selection
• Aligns with company’s business objectives
• Provides proper incentives to drive the right supplier behavior
• Provides for appropriate compensation
• Balances company’s need for certainty and flexibility
• Comports with type of services being provided
• Ease of administration

Clearly delineate all of the Charges

q Select the right charges methodology

Transition Charges
Transformation Charges
Steady State Charges
Project Charges
Termination Assistance Charges
Termination Charges
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Pricing Certainty and Predictability (continued)
q

Productivity Improvements
Ø

Ø

q

Pricing should automatically decrease over the term to reflect any
guaranteed productivity improvements
• For volumetric / transaction-based models – the pricing decrease should
be reflected in lower rates year-over-year
• For FTE-based models – the number of FTEs used to calculate the
monthly fees should reduce year-over-year
No dependencies – Price reductions should not be subject to any
dependencies (e.g., successful implementation of an RPA tool)

q

Ø
Ø
Ø

q

Ø

Ø

Assumptions
• Limit and validate assumptions that underpin each pricing model
• Define what happens if an assumption proves to be incorrect at some
point during the term
Cost of living adjustments
• Best option: No adjustment for inflation
• Alternative: Adjustments tied to an index (e.g., CPI), but company’s
exposure is capped
Currency risk
• Best option: No adjustment for changes in currency exchange rates
• Alternative: Risk sharing arrangement if change exceeds a certain
threshold

Ø

q

Company should have the right to benchmark the charges during the term to
determine if pricing / rates are market competitive
Supplier should be required to adjust the charges to bring them into line with
benchmarker’s findings
If supplier is unwilling to adjust the charges, company should have the right to
terminate the agreement

Termination Charges
Ø
Ø

Pricing Adjustments
Ø

Benchmarking

Only paid by company when terminating for convenience
Clearly defined – a one-time payment, the amount of which depends on when
the termination occurs and which declines each month of the term to zero in
the final month
Supplier should be permitted to recoup only its unrecovered sunk investments
and not lost profits

Financial Engineering
Ø
Ø
Ø

Suppliers will often offer to financially engineer the pricing to help companies
with various objectives when entering into the agreement
Examples: Spread transition costs over the term or pull savings ahead into
early years
Potential impacts:
• Financing costs
• Increased termination fees
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• Inflated pricing for later years of agreement

Key Control Points Over Service Delivery Model
q

Change Control
Ø

Ø
Ø

q

Supplier Personnel
Ø
Ø
Ø
Ø

q

Definition of “Change” = change to:
• the services
• the Systems that would materially alter the functionality, service levels
or technical environment of the services
• the manner in which the services are provided
• the composition of the services
• the cost to company of the services
Right to approve all changes
Right to use third parties to perform a change
Minimum staffing requirements
Right to approve “key” personnel
Right to require removal and replacement
Right to approve changes to onshore / offshore ratio of supplier personnel

Use of Subcontractors
Ø
Ø

Right to approve subcontractors
Right to require removal of subcontractor
• Materially deficient performance
• Good faith doubts concerning ability to perform
• Material misrepresentations

q Shared Resources
Ø
Ø

Right to approve use of multi-tenant systems or other shared platforms
Right to share in any cost savings that result from migrating to shared
resources

q Software and RPA Tools
Ø
Ø

Right to approve use of any new software or RPA tools before they are used in
the provision of services
Right to share in cost savings resulting from the use of any RPA tools

q Service Locations
Ø
Ø

Right to approve all supplier service locations and the services to be provided
from such locations
Right to require supplier to change a service location if
• the risks presented by an offshore location are significantly increased
• Company’s reputation is negatively impacted by the offshore location
• a country in which location is located is placed on the US Department of
State Travel Warning list
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Flexibility to Address Change
q

Non-Exclusivity / Right to Insource and Resource
Ø
Ø

q

Ø
Ø

q

Non-exclusive arrangement; company should have the right to contract with
a third party for similar services
Company should have the right to provide any of the services to itself or
contract with a third party for such services
• Typical limits
• Separate from termination for convenience

Scalability / Changes in Service Volumes
Ø

Supplier should be required to support the volume of services required by
company regardless of variations in volume
Pricing model should be capable of addressing changes in service volumes
(up to defined limits)
Service level obligations should apply to changes in the required volume of
services

Service Recipients
Ø
Ø
Ø

q

Company should have the ability to direct supplier to support any service
recipient
Service recipients should include any company affiliate or any third party it
designates
No additional charge should apply when new service recipient is designated
/ additional volumes should be covered by variable charge model

Support for Acquisitions and Divestitures
Ø
Ø
Ø

q

Extension Rights
Ø
Ø

q

Company should be able to direct supplier to provide support to any acquired
or divested entities
Typical time limit for supporting divested entities = 12 to 24 months
Charges for supporting acquired and divested entities
• One-time transition charges
• Additional volumes covered by variable charge model
Company should have the right to extend the agreement on the same terms
and conditions (including pricing) by giving notice to supplier
Company should have at least two extension rights with the ability to extend
the agreement up to one year for each such extension

Termination for Convenience
Ø
Ø
Ø

Company should have the right to terminate the agreement for convenience at
any time by giving 90 days’ notice to supplier
Right should allow for termination in part
Often subject to termination fees
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Protect and Properly Address IP Rights
q Company IP
Ø Supplier granted right to access and use company IP
Ø Limited to term
q Supplier IP
Ø Company granted right to access and use supplierprovided IP during the term
Ø Rights following the term
q Developed IP – Company should own all IP developed by
supplier under the agreement
q Embedded IP – If supplier embeds any supplier IP in any
developed IP, company should receive a broad perpetual
license to use such embedded IP

q Open Source – Supplier should be prohibited from including
any open source software into any developed IP without
company’s prior approval
q RPA Tool Outputs – Any configuration data or outputs created
by any RPA Tools should be owned by company
q No Additional Contract Documents – Company should not be
obligated to enter into any additional license agreements with
respect to supplier IP
q Required Consents
Ø Allocation of responsibility
• Company consents
• Supplier consents
Ø Workarounds / Termination

23

Safeguard Company Data
q Ownership and Return of Company Data
Ø
Ø

Company owns all company data
Supplier required to return on company’s request or at end of
term

q Data Security Program
Ø
Ø
Ø
Ø
Ø

Personnel – data security team
Safeguards – must be equal to or better than (1) company’s
existing safeguards, (2) supplier’s standards for its own similar
information and (3) industry security standards
Training – ongoing training for supplier and company personnel
Testing by supplier or a third party
Notification requirements

q Personal Information
Ø
Ø
Ø

Compliance with applicable laws, including GDPR
Specific remediation activities and notification requirements for
breaches involving personal information
Liability for costs associated with breaches of personal information

q Termination Right
Ø
Ø

Termination trigger – breach of any data protection obligation
Cure period – none if breach cannot be cured; 5 days if breach can
be cured

q Liability for Data Breaches
Ø
Ø

Company ask: unlimited liability
Common negotiated outcome: separate limit that allows recovery
for direct and consequential damages up to a cap
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Ensure Compliance
q

Compliance with Laws
Ø

Ø

Ø

General
• Supplier required to comply with all laws applicable to the services
• Services will be performed so company is not out of compliance with any
laws
• Company may direct supplier on method of compliance and on which
laws apply to supplier
Remedies for Noncompliance
• Supplier will take measures to establish compliance, including as
directed by company
• At supplier’s cost, company may undertake actions to establish
compliance
• If noncompliance creates serious regulatory or reputational risk,
company may terminate the agreement without payment of termination
fees
Changes in laws
• Supplier will bear the cost of changes in law or workarounds applicable
to its performance of the services
• Company may terminate if supplier does not implement a suitable
workaround or if a change in law increases the annual costs of the
services by more than five percent of the then-current charges

q

Audit and Inspection Rights and Obligations
Ø
Ø

q

Controls Audit Reports
Ø

Ø
Ø

q

Supplier will conduct and provide to company an annual controls audit report
(e.g., SSAE 18 SOC 1 and SOC 2 report) for each service location, including any
operated by subcontractors)
Company approves the control objectives that are the basis of these audits
Supplier will furnish a written certification covering any gap between the
period covered by a controls audit report and company’s annual audit period

Deficiencies
Ø
Ø
Ø

q

Company may inspect service locations, observe supplier personnel and
monitor systems and require access to any supplier records to perform audits
Any audit notice requirements or limits on audit frequency do not apply to
government regulators

Supplier will prepare a remediation plan to address any deficiencies related to
the services that are revealed by any audit
All deficiencies must be remediated within no more than 30 days following
company’s approval of the remediation plan
If supplier fails to remediate a deficiency within the required timeframe,
company may terminate the agreement

Compliance Audit Requirements
Ø

Supplier will assist company to enable company to comply with SarbanesOxley or other regulatory or financial reporting requirements
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Properly Allocate and Limit Risks
q

Insurance Requirements
Ø

Ø

q

Define specific types (e.g., Commercial General Liability, Professional
Liability, and Cyber Risk, Network Security, Privacy and Network
Interruption)
Define coverage amounts (e.g., Cyber Risk, Network Security, Privacy and
Network Interruption - $100,000,000 per occurrence)

Indemnification
Ø

Supplier required to indemnify company for specific types of third party
claims, including:
• IP infringement claims relating to any items or services provided by
supplier
• inaccuracy, untruthfulness or breach of any supplier representation or
warranty
• tax obligations of supplier
• breach of covenants
• injury, death or property damage caused by supplier’s acts or omissions
• breach of obligations to comply with applicable laws
• relating to unlawful acts, fraud, willful misconduct or gross negligence of
supplier
• discrimination claims, work-related injury or death caused by supplier,
and representations made by supplier to service recipients
• breaches of confidentiality and data security obligations
• claims by supplier agents or personnel

q Limitation of Liability
Ø
Ø
Ø

Waiver of consequential damages
Direct damages cap
Exclusions
• unlawful acts, fraud, willful misconduct or gross negligence
• indemnification obligations
• breach of confidentiality obligations
• breach of obligations with respect to company data
• infringement of a party’s IP by the other party
• breach of either party’s compliance with law obligations
• Abandonment by supplier
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Force Majeure and Service Disruptions
q Force Majeure Events
Ø
Ø
Ø

Definition of force majeure
Excused performance
Supplier’s obligation to use commercially reasonable efforts

q Disaster Recovery and Business Continuity
Ø
Ø

DR / BC Plans
Requirement to reinstate within defined RTOs and RPOs

q Step-In Rights
Ø

Ø
Ø

Step-in trigger
• A disruption to a service
• Repeated service level failures
• Company is directed by law or governmental authority
Liability for costs and expenses associated with exercising step-in
Step-out plan

q Alternate Source
Ø
Ø
Ø

Right to procure alternate services
Liability for cost of alternate services
Termination right
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Termination and Exit Rights
q Termination for Cause
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø

Typical notice and cure – 30/60 day notice periods
Multiple breaches that constitute a material breach
Failure to provide further assurances
Transition / transformation failures
Failure to obtain a required consent
Failure to comply with laws
Failure to adjust charges based on benchmarking report
Multiple service level defaults
Failure to reinstate services following a force majeure or service
disruption

q Termination for Change of Control
Ø
Ø

Change of control of supplier
Change of control of company

q Termination for Insolvency or Material Change in Financial
Condition

q Termination by Supplier
Ø
Ø

Limited to failure to pay
Savings clause

q Termination for Convenience
q Termination Fees
Ø
Ø

Apply when company terminates for convenience
Amount should be clearly specified and should allow supplier to
recoup unrecovered costs, but not lost profits

q Termination in Whole or in Part
q Exit Rights
Ø
Ø
Ø
Ø

Termination assistance period
Termination assistance services
Right to hire
Rights to supplier IP, software, equipment and third party contracts
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Key Takeaways
q Start thinking, operating and contracting like a public company
q Allow sufficient time to procure and contract for outsourcing services
q Understand the business case
q Follow a competitive procurement and contracting process
q Prepackage the deal to the extent possible in the RFP
q Select a pricing model that supports the company’s objectives
q Negotiate a best practices agreement that provides company with “a level playing field” once the deal is
signed
q Be sure to include any requirements that will be required to comply with public company reporting and
disclosure requirements

29

