
 
 

 

January 31, 2020 

 

2019 YEAR-END FALSE CLAIMS ACT UPDATE 

 

To Our Clients and Friends:  

The books are now closed on another decade of False Claims Act (FCA) enforcement, and what a decade 
it was. During the last ten years, the government recovered nearly $38 billion dollars under the FCA 
from companies that do business with the federal government. This ten-year total is more than double 
the amount recovered in the prior decade (2000 to 2009), and there are no signs of relief in sight. 

This past year, as in preceding years, the government continued to rely on the FCA to combat alleged 
fraud and corruption by companies doing business with the government, and the Department of Justice 
(DOJ) obtained more than $3 billion in recoveries. This figure marks a slight uptick from 2018 and 
remains relatively consistent with recent recovery trends. The pipeline of new cases—which will drive 
recoveries in future years—also remains full. More than 780 new FCA matters were initiated in 2019, 
marking the tenth year in a row in which over 700 new FCA cases were filed. 

In other news, while this year has seen no major legislative developments at the federal level, states 
continue to enact or amend false claims statutes that will enable states to receive a higher percentage 
share of any recoveries under such laws. Meanwhile, the courts continued to develop a body of law 
beneath the statutory text. During the last year, there were a number of noteworthy circuit court decisions 
that concern the scope of the statute’s reach in relation to government programs, materiality, causation, 
and even DOJ’s authority to seek dismissal of qui tam suits pursued by whistleblowers, among other 
important topics. 

We address these and other developments in greater depth below. We first focus on enforcement activity 
during the fiscal year ending on September 30, 2019 and recent, noteworthy FCA settlements. Next, we 
turn to legislative and policy updates at the federal and state levels. Finally, we analyze significant case 
law developments. 

As always, Gibson Dunn’s recent publications on the FCA may be found on our website, including 
industry-specific articles, webcasts, presentations, and practical guidance to help companies avoid or 
limit liability under the FCA. And, of course, we would be happy to discuss these developments—and 
their implications for your business—with you. 

I.  FCA ENFORCEMENT ACTIVITY 

A.  Total Recovery Amounts: 2019 Recoveries Exceed $3 Billion 

The federal government recovered more than $3 billion during fiscal year 2019.[1] This amount is a 
slight increase from last year ($2.9 billion), and marks the eleventh straight year that total FCA recoveries 
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have been $2.45 billion or more.[2] With the exception of 2012, 2014, and 2016, when DOJ hit high-
water marks of $5 to $6 billion (driven in part by mortgage-related settlements resulting from the 2008 
financial crisis), the modern era of FCA enforcement appears to have settled into a remarkable rhythm: 
every year, the federal government recovers somewhere in the neighborhood of $3 billion dollars using 
the FCA. 

There are no signs of these staggering recovery amounts abating, and this trend has held regardless of 
the administration. Although the Trump Administration had overseen a slight downtick in the annual 
recoveries during each of the prior two years, this year’s recoveries reversed the trend with an increase 
from last year. 

These recoveries, while very high in their own right, do not even include all of the recoveries attributable 
to false claims activity, because the DOJ figures represent only federal recoveries, not state recoveries. 
Yet, in FCA cases there is very often a state component to any settlement or judgment, especially in 
health care cases where there is a nexus with state Medicaid programs. Indeed, DOJ touted in its press 
release announcing these figures that “in many of these cases the department was instrumental in 
recovering additional millions of dollars for state Medicaid programs.”[3]  

B.  Qui Tam Activity 

The total number of FCA cases filed each year remains remarkably high, too. This year, there were 782 
new FCA cases. Of those, 146 (or 19%) were initiated by the government, while the other 636 (or 81%) 
were initiated by qui tam whistleblowers.[4] This is consistent with past years, as demonstrated in the 
chart below. 
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Number of FCA New Matters, Including Qui Tam Actions  

 

Source: DOJ “Fraud Statistics – Overview” (Jan. 9, 2020) 

Qui tam suits (particularly those in which the government decides to intervene) also continue to drive 
the bulk of the recovery amounts. This year, more than $2.2 billion of the total $3 billion in settlements 
and judgments resulted from lawsuits originally filed under the FCA’s qui tam provisions.[5]  

Notably, the federal government recovered $1.9 billion (63% of the total amount of recoveries) in qui 
tam cases where the government intervened, and $844 million (28% of total recoveries) in non-qui tam 
cases (i.e., cases initiated by the government, not a whistleblower). This also means the government 
recovered $293 million (10% of the total) in cases where DOJ declined to intervene in a qui tam, the 
third highest total in declined cases during the last 20 years. This is also a significant increase from last 
year, when recoveries in declined cases were $135 million, and signifies the ongoing threat of FCA cases 
even if a company can convince the government to stand down in the first instance.[6] 
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Settlements or Judgments in Cases Where the Government Declined Intervention as a Percentage of 
Total FCA Recoveries 

 

Source: DOJ “Fraud Statistics – Overview” (Jan. 9, 2020) 

C.  Industry Breakdown 

Once again, the vast majority of the federal government’s FCA recoveries came from the health care 
industry. This year, $2.6 billion (more than 85%) of the $3 billion in recoveries came from the health 
care sector, including providers, pharmaceutical companies, and medical device manufacturers. 
Recoveries from the defense industry accounted for another approximately $250 million.[7] 



 

 

 

5 

FCA Recoveries by Industry  

 

Source: DOJ “Fraud Statistics – Overview” (Jan. 9, 2020) 

Enforcement efforts in the health care industry are notable for both their breadth and depth, targeting a 
wide variety of companies under a wide variety of theories. As in past years, however, a large number 
of the FCA settlements with health care companies were premised on alleged kickbacks, including 
violations of the Anti-Kickback Statute (AKS) and Stark Law. This year, in particular, DOJ also 
continued its strong focus on companies involved with the opioid crisis, including both opioid 
manufacturers and companies that provided services to opioid manufacturers.[8]  

Stemming from these theories and enforcement priorities, settlements with health care companies 
included both relatively small settlements with small businesses (e.g., a health clinic) as well as 
blockbuster settlements with large companies. But this latter category—big settlements with big 
companies—once again drove the high dollar volumes. As summarized below (and in our 2019 Mid-
Year False Claims Act Update), some of the biggest settlements of 2019 included settlements of $500 
million and $195 million from opioid manufacturers; and settlements of $124 million and $122 million 
by pharmaceutical companies in connection with charitable foundations. There were also 505 new health 
care FCA cases initiated in the last year,[9] making it all but certain that health care will remain the 
leading source of FCA recoveries in years to come. 

Outside of the health care space, the theories of liability and types of companies that DOJ targeted were 
more disparate. Among the most notable and novel theories this year included $162 million in 
settlements premised on a hybrid antitrust-FCA theory (a theory we discussed in our recent webcast on 
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antitrust enforcement in the government procurement space). In that case, in particular, South Korean 
companies allegedly drove up fuel prices charged to the United State military through concerted 
anticompetitive conduct, as we covered in our 2019 Mid-Year False Claims Act Update.[10] In another 
novel case, DOJ and a coalition of state attorneys general secured the first-ever FCA settlement premised 
on cybersecurity vulnerabilities, after a technology company failed to report or remedy flaws in the 
security surveillance system it sold to multiple states and the federal government. There was also an 
array of more traditional procurement and government contracting settlements, as discussed below. 

II.  NOTEWORTHY DOJ ENFORCEMENT ACTIVITY DURING THE SECOND HALF OF 
2019 

We summarize below some of the notable FCA settlements announced since July 2019 (we covered 
notable settlements and judgments from the first half of 2019 in our 2019 Mid-Year False Claims Act 
Update). These summaries reveal details of some of the most notable settlements and provide insight 
into the theories of liability and industries that have been a focus of government (and relator) 
enforcement efforts during the last year. 

A.  Health Care and Life Science Industries 

· On July 11, an international consumer goods conglomerate agreed to pay the federal government 
$1.4 billion to resolve potential criminal and civil liability related to the marketing of an opioid 
addiction treatment drug. The resolution is the largest recovery by the United States related to 
opioid drugs, and includes forfeiture of proceeds totaling $647 million, civil settlements with the 
federal government and the states totaling $700 million, and an administrative resolution with 
the FTC for $50 million. DOJ alleged that the consumer goods conglomerate directly, or through 
its subsidiary pharmaceutical company, knowingly (1) promoted the sale and use of the drug to 
physicians who were writing prescriptions for unsafe and medically unnecessary uses; (2) 
promoted the sale or use of the drug to physicians and state Medicaid agencies with false claims 
that the drug was less susceptible to diversion, abuse, and accidental pediatric exposure than 
alternative drugs; and (3) took measures to delay the entry of generic competitor drugs in an 
attempt to control pricing of the drug.[11] 

· On July 24, a Pennsylvania-based addiction treatment hospital agreed to pay almost $2.9 million 
to settle allegations that it violated the FCA by submitting bills to Medicare, Medicaid, and the 
Federal Employees Health Benefits Program for detoxification treatment services on behalf of 
patients who did not meet the qualifying medical criteria or lacked documentation to support 
their claims. The hospital also entered into a Corporate Integrity Agreement. The whistleblower 
will receive over $500,000 for his share of the recovery.[12] 

· On August 8, a California-based medical group and one of its physicians agreed to pay more than 
$5 million to resolve allegations that they reported invalid diagnoses to Medicare Advantage 
plans and in doing so caused the plans to receive inflated payments from Medicare and increased 
their own share of payments received from the Medicare Advantage Organizations. The 

https://www.gibsondunn.com/2019-mid-year-false-claims-act-update/
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whistleblower, a former employee of the medical group, will receive approximately $850,000 as 
his share of the federal recovery.[13] 

· On August 29, a provider of overseas health care services for the federal government agreed to 
pay $940,000 to resolve allegations that it overcharged TRICARE, the federal health care 
program for military members and their families, for aeromedical evacuation services. DOJ 
alleged that the company concealed discounts it received from air ambulance providers that it 
was required to pass along to TRICARE, resulting in inflated invoices. The whistleblower will 
receive $165,000 as his share of the recovery.[14] 

· On September 4, a pharmaceutical company agreed to pay $15.4 million to settle allegations that 
it paid illegal kickbacks under the FCA and AKS by providing meals and entertainment to health 
care providers allegedly to induce them to prescribe the company’s drug. The whistleblowers 
will receive approximately $2.9 million as their share of the settlement. The government is 
continuing to pursue other FCA claims against the pharmaceutical company related to allegations 
that the company paid illegal kickbacks in the form of co-pay subsidies.[15] 

· On September 18, a compounding pharmacy, two of its executives, and a private equity firm 
agreed to a $21.4 million settlement in total to resolve allegations that they violated the FCA 
through their involvement in an alleged kickback scheme to induce referrals of prescriptions that 
were reimbursed by TRICARE. DOJ alleged that the compounding pharmacy (1) paid kickbacks 
to outside “marketers” that paid telemedicine doctors to prescribe military members and their 
families compounded creams and vitamins that were formulated to ensure the highest 
reimbursement from TRICARE; (2) regularly paid patient copayments without verifying 
patients’ financial needs and disguised the source of the payments as a sham charitable 
organization; and (3) continued to seek reimbursement for prescriptions despite receiving 
complaints from patients that prescriptions were being written without patient consent or a valid 
relationship between the patient and prescriber. DOJ alleged that the private equity firm that 
managed the pharmacy agreed to and financed the plan to pay kickbacks to outside marketers to 
help generate prescriptions.[16] 

· On September 25, a national provider of mobile health diagnostic services agreed to pay $8.5 
million to settle allegations that it engaged in a kickback scheme with skilled nursing facilities. 
DOJ alleged that the diagnostic services company provided x-rays to nursing facilities at prices 
below fair market value in an effort to induce the facilities to refer federal health care business 
to the company. The settlement was announced months after the company filed for bankruptcy 
earlier this year. The two whistleblowers will receive a total of more than $2 million as their 
share of the federal recovery.[17] 

· On September 26, a California-based pharmaceutical company was charged for allegedly paying 
kickbacks to a health care provider to prescribe the company’s drug to beneficiaries of federal 
health care programs. The company agreed to pay more than $108 million in criminal penalties, 
forfeiture, and civil damages. Of the total settlement, the pharmaceutical company agreed to pay 
over $95 million to resolve FCA allegations. DOJ alleged that the pharmaceutical company paid 



 

 

 

8 

kickbacks in the form of money, honoraria, travel, and meals to health care providers of elderly 
patients at long-term care facilities to induce them to prescribe the company’s drug for behaviors 
associated with dementia patients, which is not an approved use of the drug. Three 
whistleblowers will share more than $17.7 million from the civil settlement. Additionally, the 
pharmaceutical company will pay approximately $7 million to resolve state Medicaid claims and 
has agreed to cooperate with indictments against four individuals alleged to be involved in the 
alleged kickback scheme. The company also entered into a Corporate Integrity Agreement.[18] 

· On October 4, a California-based medical group, its former CEO, and several physicians paid the 
United States and California nearly $6.7 million to settle allegations that they billed for medically 
unnecessary eye exams, improperly waived Medicare co-payments, and violated other 
regulations. The settlement resolves claims that personnel improperly billed Medicare and 
Medicaid/Medi-Cal by misclassifying simpler exams as being more complex, and also waived 
Medicare co-payments and deductibles without proper documentation of patients’ financial 
hardship in an effort to receive referrals.[19] 

· On October 9, a genetic testing company and its three principals agreed to pay $42.6 million in 
total to settle claims that they violated the FCA by paying kickbacks to physicians in exchange 
for laboratory referrals and for providing and billing medically unnecessary tests. The company 
and its principals allegedly paid the kickbacks to induce orders of pharmacogenetic tests, in return 
for the physicians’ participation in a clinical trial. The federal government also alleged that the 
company and its principals furnished tests that were not medically necessary and billed Medicare. 
The company also agreed to a 25-year exclusion period from participation in federal health care 
programs.[20] 

· On October 9, an operator of kidney dialysis clinics agreed to pay $5.2 million to settle claims 
that the company tested dialysis patients for Hepatitis B more than medically necessary and then 
billed Medicare for those tests. The government alleged that the company conducted, and billed 
Medicare for, tests of patients it knew to be immune to Hepatitis B infection. The whistleblower 
will receive 27.5% of the federal government’s recovery.[21] 

· On October 18, seven clinics and their owners agreed to pay the federal government more than 
$7.1 million to settle allegations that they violated the FCA by submitting false claims to 
Medicare for medically unnecessary viscosupplementation injections and knee braces. The 
settling clinics and related parties also entered into a Corporate Integrity Agreement with the 
Department of Health and Human Services Office of Inspector General that requires 
implementation of compliance controls and annual claims review. The whistleblower will receive 
$857,550 of the settlement amount.[22] 

· On November 7, the U.S. Attorney for the Southern District of New York announced a civil 
settlement in which a medical device company and two executives agreed to pay nearly $6 
million in total to settle the federal government’s FCA claims that they violated the AKS by 
paying surgeons to use and promote their products, resulting in false claims for payment from 
Medicare and Medicaid. The settlement resolves allegations that the company and the executives 
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recruited doctors and paid them millions in consulting fees, royalties, and intellectual property 
purchase fees to induce them to use the company’s products. The government had intervened in 
a private qui tam lawsuit.[23] 

· On October 28, several South Dakota-based hospital entities agreed to pay $20.25 million to 
settle FCA allegations that they submitted false claims to federal health care programs resulting 
from violations of the AKS and medically unnecessary spinal surgeries. The settlement resolves 
allegations that the hospital entities received repeated warnings that one of its top neurosurgeons 
was improperly receiving kickbacks from his use of implantable devices distributed by his 
physician-owned distributorship and was performing medically unnecessary procedures. The 
United States alleged that, despite these warnings, the companies continued to employ the 
physician, allowed him to profit from use of his device, and continued to submit claims for 
medically unnecessary procedures. The whistleblowers will receive $3.4 million from the federal 
government.[24] 

· On November 7, a pharmaceutical company agreed to pay $20.5 million to settle allegations 
concerning the establishment of false and inflated Average Wholesale Prices (AWPs) for active 
pharmaceutical ingredients used in compound prescriptions. The settlement resolves claims that 
the company knowingly inflated the AWPs for its ingredients to increase the reimbursement that 
its pharmacy customers received from federal health care programs for using the company’s 
ingredients to prepare and fill specially-made compound prescriptions. The company allegedly 
promoted its high AWPs and profit potential as an inducement to pharmacies to purchase its 
ingredients. The settlement also resolved other allegations against other related entities. The 
whistleblowers will receive $3.7 million from the federal government.[25] 

· On November 8, a hospital company and its affiliate agreed to pay $12.3 million to settle claims 
that it violated the FCA by submitting false claims to Medicare for procedures only partially 
performed or supervised by attending surgeons. The settlement resolves allegations that the 
hospital billed for endoscopic and robotic procedures that were insufficiently supervised by 
medical residents instead of the attending physician, and that it administered unnecessary and 
improperly documented treatments. The alleged scheme centered on the practice of the former 
chairman of the urology department conducting a high-revenue robotic operation in one 
operating room while unsupervised residents were performing surgeries on patients in the other 
room.[26] 

· On November 15, several hospitals agreed to pay the federal government $46 million to resolve 
allegations arising from claims they submitted to Medicare. The settlement resolves allegations 
that one hospital violated the Stark Law by billing Medicare for services referred by an affiliated 
physician group, to whom it allegedly paid amounts under a series of compensation agreements 
that exceeded the fair market value for the services provided. The United States also alleged that 
the physician group submitted duplicative bills to Medicare for services performed by 
physicians’ assistants it was leasing to the hospital. The hospital also agreed to settle claims 
related to other self-disclosed conduct. The whistleblower will receive $5.9 million as her share 
of the federal government’s recovery.[27] 
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· On November 20, a hospital pharmacy agreed to pay $10 million to the federal government to 
settle claims that it violated the FCA by submitting false claims to Medicare for prescription 
drugs that did not meet Medicare coverage requirements. The settlement also resolves allegations 
that the company submitted claims to Medicare that resulted from improper remuneration 
provided to Medicare beneficiaries in the form of free blood glucose testing supplies and waiver 
of co-payments and deductibles for insulin, in violation of the AKS. The whistleblower will 
receive $1.9 million from the United States.[28] 

· On November 26, a Massachusetts-based laboratory company agreed to pay $26.7 million to 
settle allegations that it violated the AKS and the Stark Law, as well as allegations that it 
improperly billed claims to the federal government for laboratory testing. The settlement resolves 
claims that the laboratory agreed to provide laboratory testing for small Texas hospitals in 
exchange for per-test payments. To generate more referrals for the hospitals and more money for 
itself, the company allegedly conspired with the hospitals’ independent marketers to make 
payments to referring physicians that were disguised as investment returns, but were actually 
based on, and offered in exchange for, the physicians’ referrals. These physicians allegedly 
referred patients to the Texas hospitals for laboratory testing performed by the company, which 
were then billed to Medicare, Medicaid, and TRICARE. The whistleblowers will receive 
approximately $4.4 million of the settlement.[29] 

B.  Government Contracting 

· On July 16, a producer of electrical connectors agreed to pay $11 million to settle allegations that 
it violated the FCA by supplying connectors to the U.S. military that did not comply with testing 
protocols. DOJ alleged that the company did not conduct required periodic testing on six models 
of electrical connectors from 2008 to 2017. The whistleblower will receive $2.1 million from the 
federal government.[30] 

· On July 31, a manufacturer of security camera software agreed to pay $8.6 million to settle 
multistate litigation alleging that the company violated the FCA and state whistleblower acts 
because it allegedly knowingly failed to report or remedy flaws in the security surveillance 
system it sold to multiple states and the federal government that made the system vulnerable to 
hackers. The settlement provided refunds to the federal government and sixteen states that had 
purchased the allegedly defective software.[31] 

· On August 5, a New York-based construction company admitted to underpaying its workers on 
two federally funded construction projects and submitting payroll records to the federal 
government that falsely described the nature of the employees’ work. The construction company 
agreed to pay $435,000 to resolve lawsuits alleging civil fraud and FCA violations.[32] 

· On August 8, a company that provides medical supplies to the Departments of Defense and 
Veterans Affairs agreed to pay $3.3 million to settle FCA allegations that it manufactured 
products in China and Malaysia, knowing that these countries did not comply with the Trade 
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Agreements Act’s requirement that all products sold to government agencies come from 
countries with which the United States has a trade agreement.[33] 

· On August 19, a Georgia-based producer of prefabricated modular structures agreed to pay $2.4 
million to settle allegations that it violated the FCA by allegedly selling products to the Army, 
Department of Veterans Affairs, and General Services Administration that did not comply with 
electrical and structural standards. As part of the settlement agreement, the company also agreed 
to repair all allegedly deficient products previously supplied to the federal government.[34] 

· On August 20, the majority owner and former CEO of a Virginia-based defense contractor agreed 
to pay $20 million to resolve allegations that it violated the FCA by fraudulently procuring 
federal contracts reserved for small businesses. DOJ alleged that, based on misrepresentations 
made by the former CEO, the company was awarded multiple small business set-aside contracts 
for which it was ineligible. DOJ previously resolved claims against the defense contractor and 
its former general counsel related to the alleged scheme, resulting in combined settlements 
totaling more than $36 million, making it the largest FCA recovery related to allegations of small 
business contracting fraud.[35] 

· On August 20, an international airline headquartered in Texas agreed to pay approximately $22.1 
million to resolve allegations under the FCA that the airline falsely reported the times at which 
it delivered United States mail to foreign postal administrations or other intended mail recipients 
allegedly to conceal its noncompliance with contractual obligations to the United States Postal 
Service.[36] 

· On November 13, a development corporation agreed to pay $2.8 million and give up $16 million 
in potential administrative claims to settle allegations that the company fraudulently induced the 
Army to award the company a contract for renovation of a shipyard by falsely representing that 
it would perform the contract when, in fact, its Israeli parent company intended to do so, and for 
presenting false claims to the United States certifying that it was performing the work as the 
prime contractor when in fact the work was being performed by its parent company.[37] 

III.  LEGISLATIVE AND POLICY DEVELOPMENTS 

A.  Federal Developments 

The second half of the year remained quiet on the legislative front, and 2019 passed without any major 
federal legislative developments pertaining to the FCA. But we did identify some noteworthy 
developments on topics that we detailed in our 2019 Mid-Year False Claims Act Update. 

1.  Attention on Application of the Granston Memo 

Section 3730(c)(2)(A) of the FCA provides the government with authority to seek to dismiss declined 
qui tam cases, stating that “the Government may dismiss the action notwithstanding the objections of 
the person initiating the action if [1] the person has been notified by the Government of the filing of the 
motion and [2] the court has provided the person with an opportunity for a hearing on the motion.”  
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DOJ continued its more active exercise of discretion to seek dismissals pursuant to Section 3730(c)(2)(A) 
in 2019, guided by the Granston Memo DOJ released in January 2018, which is codified in DOJ’s Justice 
Manual,[38] and which we discussed most recently in this year’s Mid-Year Update. As we have 
explained, the Granston Memo set forth a non-exhaustive list of factors for DOJ to consider when 
determining whether to move to dismiss a qui tam relator’s case under Section 3730(c)(2)(A), including 
whether dismissal would serve the government’s interests.[39] 

In the wake of the Granston Memo, lower courts have faced an increasing number of government 
requests to dismiss qui tam cases pursuant to the government’s authority under Section 3730(c)(2)(A). 
Courts have been split on the proper legal standard to apply to such requests, a question that the FCA’s 
text does not directly address. 

Some lower courts have followed the Ninth Circuit’s Sequoia test, also adopted by the Tenth Circuit, 
under which the government may only dismiss if: (1) it identifies a valid government purpose; (2) a 
rational relation exits between the dismissal and accomplishment of that purpose; and (3) dismissal is 
not fraudulent, arbitrary and capricious, or illegal. United States ex rel. Sequoia Orange Co. v. Baird-
Neece Packing Corp., 151 F.3d 1139, 1145 (9th Cir. 1998). Other courts have followed the D.C. Circuit’s 
more government-friendly test under which the government has “an unfettered” right to dismiss such 
that dismissals are “unreviewable” (with a possible exception for “fraud on the court”). Swift v. United 
States, 318 F.3d 250, 252-53 (D.C. Cir. 2003). 

In a decision exploring this issue, the Third Circuit held last year that “the dismissal provisions in the 
FCA . . . do not guarantee an automatic in-person hearing in every instance,” notwithstanding the 
requirement that a court provide the “opportunity for a hearing.” United States ex rel. Chang v. 
Children’s Advocacy Ctr. of Del., 938 F.3d 384, 387-88 (3d Cir. 2019). There, the district court granted 
the government’s request to dismiss after the government asserted that it had declined the case because 
the relator’s allegations were “factually incorrect and legally insufficient.” Id. at 386. Although the 
relator opposed the request, he did not specifically request a hearing and was not provided one. 

On appeal, the Third Circuit concluded that “an in-person hearing is unnecessary unless the relator 
expressly requests a hearing or makes a colorable threshold showing of arbitrary government action.” 
Id. at 388. The court also affirmed the dismissal, but—despite requests from the parties—declined to 
“take a side in this circuit split” regarding the proper standard to apply to the government’s dismissal 
requests under Section 3730(c)(2)(A). Instead, the Third Circuit concluded that the government’s request 
passed muster under “even the more restrictive standard” requiring a “rational relation” between 
dismissal and accomplishment of a valid purpose. Id. at 387. 

The Third Circuit’s decision reaffirms that the government’s dismissal power under Section 
3730(c)(2)(A) remains a forceful tool in its arsenal, and it highlights the challenges that relators face in 
opposing such requests for dismissal. 

Other courts also continued to grapple with the implications of the Granston Memo during the second 
half of 2019. 
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On November 5, 2019, the U.S. District Court for the Northern District of California granted the 
government’s motion to dismiss the qui tam relators’ FCA claims in United States ex rel. Campie v. 
Gilead Sciences, Inc., No. 11-cv-00941-EMC, 2019 WL 5722618 (N.D. Cal. Nov. 5, 2019). FCA 
defendants and practitioners have watched this case closely in hopes of discerning more about the impact 
of the Granston Memo. (We have covered Campie in past updates, including here and here.) The 
government previewed late last year in an amicus brief before the U.S. Supreme Court that if Campie 
were remanded to the district court, the government would move to dismiss the case under Section 
3730(c)(2)(A).[40]  

The government stayed true to its word. In its motion after remand, the government asserted that 
dismissal of the relators’ FCA claim would serve the government’s interests by (1) preventing the 
relators “from undermining the considered decisions of [the U.S. Food and Drug Administration (FDA)] 
and [Centers for Medicare and Medicaid Services (CMS)] about how to address the conduct at issue 
here,” and (2) avoiding “the additional expenditure of government resources on a case that it fully 
investigated and decided not to pursue,” especially given that FDA already had taken regulatory actions 
it deemed appropriate. United States ex rel. Campie, 2019 WL 5722618 at *5. The district court granted 
the government’s motion, applying the test for dismissal set forth in Sequoia, under which the court 
examines whether the government has set forth a valid reason for dismissal, as discussed above. The 
court observed that the government investigated the relators’ claims for more than two years after the 
suit was filed, and that FDA was involved with oversight of Gilead even before the relators filed the suit, 
so the decision to move for dismissal was not “cursory.” Id. at *5-7. The court also rejected relators’ 
assertion that the government lacked sufficient basis to argue for dismissal based on the cost of continued 
litigation; according to the district court, the ultimate question is whether the government engaged in a 
meaningful consideration of cost and benefit such that its decision to seek dismissal is supported by a 
rational basis. Id. at *7. 

It is clear that the Granston Memo and the scope of DOJ’s dismissal authority will remain important 
topics in the coming year. Indeed, just before the district court handed down its decision in Campie, 
Senator Charles E. Grassley of Iowa, Chairman of the Senate Committee on Finance, wrote to Attorney 
General William Barr expressing concerns with DOJ’s implementation of the Granston Memo and 
“efforts to dismiss greater numbers of qui tam cases for reasons that appear primarily unrelated to the 
merits of individual cases”—this, according to Senator Grassley, “could undermine the purpose of the 
False Claims Act.”[41] Senator Grassley highlighted three cases in which DOJ moved to dismiss 
relators’ claims and cited the cost of litigation, including Campie, United States ex rel. Polansky v. 
Executive Health Res., Inc., No. 12-CV-4239-MMB, 2019 WL 5790061 (E.D. Pa. Aug. 20, 2019), and 
United States ex rel. Cimznhca, LLC v. UCB, Inc., No. 17-CV-765-SMY-MAB, 2019 WL 1598109 (S.D. 
Ill. April 15, 2019), the latter of which we discussed in our 2019 Mid-Year Update. The Senator also 
asked DOJ to answer a number of questions about DOJ’s utilization of dismissal authority, including 
what role the Granston Memo played in DOJ’s decision to dismiss in Campie, whether DOJ would have 
moved to dismiss the case absent the Memo, and what resources have been devoted to dismissing qui 
tam claims since the Memo.[[42] DOJ responded to Senator Grassley’s letter on December 19, stating 
that it shares the Senator’s view on the importance of the FCA and its qui tam provisions and that, since 
January 1, 2018, DOJ has moved to dismiss only 45 cases under Section 3730(c)(2)(A) out of 1,170 qui 
tam cases filed, or less than 4%.[43] DOJ provided some additional detail regarding the cases it sought 
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to dismiss, including the fact that ten were filed by the same for-profit private investment group 
advancing the same allegations, which DOJ determined lacked merit.[44] Further, DOJ stated that it has 
recovered more than $60 billion under the FCA since 1986, “more than 70% of which was recovered in 
connection with lawsuits filed pursuant to the statute’s qui tam provisions.”[45] We will be watching 
carefully to see how this saga unfolds. 

2.  Action on Opioids  

As discussed above, the government has indicated that it will make fighting the opioid crisis a priority. 
In the press release announcing the government’s $1.4 billion settlement with an international consumer 
goods conglomerate, for example, the government stated that the settlement demonstrated that it “will 
work tirelessly to address all facets of the opioid epidemic.”[46] In December 2019, DOJ announced 
that it would award more than $333 million to help communities affected by the opioid crisis, adding 
that DOJ has made fighting opioid addiction “a national priority.”[47] This announcement came on the 
heels of DOJ’s statement in July that ten districts with some of the highest drug overdose death rates in 
the country would focus on prosecuting every “readily available” case involving synthetic opioids,[48] 
and HHS’s statement in September that it had released more than $1.8 billion in funding to states to 
combat the opioid crisis.[49] We will continue to closely watch DOJ’s approach to opioids in the coming 
year. 

3.  Additional Developments 

A few other recent government announcements bear mentioning as examples of how the current 
administration is thinking about the scope of FCA enforcement activity. 

As we described in an alert earlier this year, DOJ announced on October 28, 2019, that it signed a 
memorandum of understanding with Housing and Urban Development (“HUD”) that establishes 
guidance for the use of the FCA in actions against Federal Housing Administration (“FHA”) lenders.[50] 
The memorandum makes clear that FHA requirements will be enforced primarily through HUD’s 
administrative proceedings, absent extenuating circumstances, and it follows a series of settlements with 
significant recoveries related to the FHA loan program.[51] 

On October 31, 2019, HHS’s Office of the General Counsel, including Deputy General Counsel and 
CMS Chief Legal Officer Kelly Cleary, issued a memorandum (the “Cleary Memo”) assessing the 
impact of the Supreme Court’s recent opinion in Azar v. Allina Health Services, 139 S. Ct. 1804 (2019) 
on Medicare payment rules that form the basis of compliance actions.[52] As the Cleary Memo sets 
forth, the Court held that “any Medicare issuance that establishes or changes a ‘substantive legal 
standard’ . . . must go through notice-and-comment rulemaking.”[53] HHS cautioned in the Memo that 
guidance that should have been promulgated through notice-and-comment rulemaking under Allina (but 
was not) cannot validly be used to bring an enforcement action.[54] That is, an enforcement action cannot 
be predicated on a guidance document unless it was issued through notice-and-comment rulemaking.[55] 
HHS also acknowledged, however, that under long-standing legal principles recently articulated in the 
Brand Memo, which we discussed in our 2018 Mid-Year and Year-End False Claims Act Updates, even 
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guidance documents consistent with Allina may not be used as the sole basis for an enforcement action, 
although they may be relevant for questions of scienter and materiality.[56] 

Turning briefly to address Universal Health Services, Inc. v. United States ex rel. Escobar, 136 S. Ct. 
1989 (2016), HHS stated that “the touchstone of materiality is whether the government would have paid 
the claims at issue had it known of a defendant’s alleged noncompliance with a law or regulation,” and 
that cases where a violation “may be material even if the government continued to pay with full 
knowledge of that violation” are “exceedingly rare” after Escobar.[57] Addressing specifically 
“healthcare qui tam suits” in which HHS would be the government payor in question, HHS explained 
that “the critical question is whether the alleged violation would have influenced our decision to 
pay.”[58] The Cleary Memo offers interesting insight from HHS on important FCA issues relating to 
materiality and the substantive standards underlying potential FCA theories. 

Finally, on January 27, 2020, Deputy Associate Attorney General Stephen Cox gave a speech at the 2020 
Advanced Forum on False Claims and Qui Tam Enforcement where he reviewed DOJ’s recent 
enforcement priorities and took a look ahead at the next year.[59] Many of the topics he addressed are 
covered above or in our 2019 Mid-Year Update—including opioid enforcement, the Granston Memo, 
reliance on subregulatory guidance, and cooperation credit. In addition to these topics, Cox also 
addressed the emerging issue of third-party litigation financing in qui tam actions. In class actions and 
other private cases, third-party financing for litigation is a common, albeit often secretive, feature of 
modern litigation. In his comments, Cox noted various reform efforts that are underway to address this 
issue, and acknowledged that third-party financing for litigation is very likely behind some qui tam suits 
as well. Notably, however, Cox indicated that the government often has “little insight into the extent to 
which they are backing the qui tam cases we are investigating, litigating, or monitoring.”[60] Given that 
qui tam cases are ostensibly undertaken in the government interest, this is remarkable: even the 
government does not know who is financing (and perhaps influencing) the direction of FCA lawsuits. 
Cox pledged that DOJ is “considering what, if any, interests the United States has with respect to third-
party litigation financing in qui tam litigation and whether it is worth seeking some disclosure, at least 
to the department, of such arrangements.”[61]  

B.  State Developments 

We detailed the HHS’s Office of Inspector General’s (HHS OIG) review and approval of state false 
claims statutes and other developments in state laws in our 2019 Mid-Year Update. Since then, HHS 
OIG also has reviewed and approved Hawaii’s false claims statute, bringing the total number of states 
with approved statutes to twenty-one.[62] As we explained mid-year, to receive approval, state statutes 
must contain provisions that are at least as effective in “rewarding and facilitating qui tam actions” as 
those in the federal FCA and contain civil penalties of at least an equivalent amount, among other 
requirements. As an incentive for implementing such requirements, states with qualifying laws can 
receive a 10% greater share of any damages recovered under those laws.[63] HHS OIG has yet to 
approve false claims statutes it has reviewed in eight states—Florida, Louisiana, Michigan, Minnesota, 
New Hampshire, New Jersey, New Mexico, and Wisconsin.[64]  
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We also reported in our 2019 Mid-Year Update on a bill passed by the California Assembly, Assembly 
Bill No. 1270, which would broaden the state’s false claim act considerably, including by amending the 
act to include consideration of “the potential effect” of an alleged false record or statement “when it is 
made,” and extending the act to tax-related cases where the damages pleaded exceed $200,000 and a 
defendant’s state-taxable income or sales exceed $500,000. The California Senate has amended the bill 
slightly to clarify that it would not apply retroactively to tax-related cases where the alleged false 
statement or record occurred before January 1, 2020, and the bill currently remains pending in the state 
senate.[65] The South Carolina bill that we also discussed in our mid-year update, which would enact 
the state’s first false claims act, likewise remains stalled in the state senate’s judiciary committee, where 
it has been sitting since January of 2019.[66] We will continue to watch state legislation in these states 
and others for signs of further movement or revisions. 

IV.  NOTABLE CASE LAW DEVELOPMENTS 

The second half of 2019 was active on the case law front, featuring a number of notable circuit court 
decisions touching on various aspects of the FCA, including the statute’s materiality and causation 
requirements, and the statute’s reach in relation to government programs. 

A.  Second Circuit Holds that the FCA Applies to Federal Reserve Banks 

Although broad in many respects, the FCA is cabined by its purpose of protecting the government fisc, 
and thus the statute expressly does not apply to efforts to defraud private entities who are not 
administering or using government funds. Under 31 U.S.C. § 3729(b)(2)(A), fraudulent “claims” are 
thus actionable when they are presented either (1) to an “officer, employee, or agent” of the United 
States, or (2) to a private “contractor, grantee, or other recipient” so long as a portion of the money is (a) 
“provided” or “reimburse[d]” by the United States and (b) used to advance its “interest[s].” 

In United States v. Wells Fargo & Co., the Second Circuit grappled with this dividing line between 
public and private, holding that the FCA reaches allegedly fraudulent claims relating to emergency loans 
made by the twelve Federal Reserve Banks (FRBs). 943 F.3d 588 (2d Cir. 2019). There, relators pursued 
FCA claims based on allegations that certain banks had misrepresented their financial condition to the 
FRBs to qualify for emergency loans at favorable interest rates for which they were not, in fact, qualified. 
The district court concluded that the allegedly fraudulent loan requests were not “claims” within the 
meaning of the FCA because FRBs were not government “agents” and because the United States did not 
provide the money involved in the FRB emergency loan program. Id. at 594. 

The Second Circuit reversed, holding that the FCA reaches claims to FRBs because they are 
“governmental instrumentalities operating under direct supervision of a government agency where the 
disbursement itself is part of a government program and where the money is created ex nihilo pursuant 
to congressional authority.” Id. at 605. The court held that FRBs act as “agents” of the United States in 
the context of emergency loans at issue because they “extend emergency loans pursuant to a statutory 
delegation from Congress” and are supervised by a government agency, the Federal Reserve Board, 
which “exercises substantial control over FRB emergency lending activities.” Id. at 599-600. The court 
reached its conclusion even though FRBs are not part of any executive department or agency, but instead 
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are corporations with private banks as nominal shareholders, and even though that FRB loans are 
delivered in the form of credit to the borrowing bank, not lent out of treasury funds. As the Second 
Circuit explained, the “United States is the source of the purchasing power conferred on the banks when 
they borrow from the Fed’s emergency lending facilities.” Id. at 603. 

Although the Second Circuit emphasized that its holding that the FCA applied was limited to “the narrow 
context” of claims involving FRBs with respect to “the Fed’s emergency lending facilities,” the decision 
may nevertheless encourage future arguments in other contexts that a broader swath of entities are 
“governmental instrumentalities” that fall within the statute’s scope. Id. at 605-06. 

B.  Eleventh Circuit Rejects FCA Liability Based on Reasonable Differences in Opinion 

In United States v. AseraCare, Inc., the Eleventh Circuit held that claims cannot be “deemed false” under 
the FCA based solely on “a reasonable difference of opinion among physicians” as to a medical 
provider’s clinical judgment. 938 F.3d 1278, 1281 (11th Cir. 2019). There, the government relied on a 
false certification theory that claims for treatment for hospice patients were based on the provider’s 
representation of the patients as “terminally ill” when, according to expert physician witness testimony 
as to a sample subset of patients, they were, in fact, not. Id. at 1284-85. The district court vacated a jury 
finding in the government’s favor and entered summary judgment against it, concluding that the mere 
difference of opinion between physicians (the government’s expert and the provider) could not establish 
“falsity” as a matter of law. Id. at 1285-86. 

On appeal, the Eleventh Circuit agreed, holding that when a certification to the government—including 
that a patient is terminally ill—is based on a physician’s clinical judgment, it cannot be “false,” and 
therefore is not actionable, unless the underlying clinical judgment reflects an “objective falsehood.” Id. 
at 1296-97. Concluding that a “mere difference of reasonable opinion” among medical providers alone 
does not constitute an “objective falsehood,” the court explained that plaintiffs instead “must identify 
facts and circumstances surrounding the patient’s certification that are inconsistent with the proper 
exercise of a physician’s clinical judgment. Where no such facts or circumstances are shown, the FCA 
claim fails as a matter of law.” Id. at 1297. 

Although the Eleventh Circuit’s ruling reversed a grant of summary judgment for defendants, the opinion 
nonetheless articulated a standard for proving the specific alleged false claims at trial: “crucially, on 
remand the Government must be able to link this evidence of improper certification practices to the 
specific . . . claims at issue in its case. Such linkage is necessary to demonstrate both falsehood and 
knowledge.” Id. at 1305. 

In reaching its conclusion regarding falsity, the AseraCare court considered but declined to follow 
decisions by both the Tenth and Sixth Circuits. Id. at 1300 n.15 (citing United States ex rel. Polukoff v. 
St. Mark’s Hospital, 895 F.3d 730 (10th Cir. 2018); and United States v. Paulus, 894 F.3d 267 (6th Cir. 
2018)). The government had argued, unsuccessfully, that these cases established that a mere difference 
of medical opinion can be sufficient to show that a statement is false for FCA liability. Id. Whether 
AseraCare creates a circuit split of sorts on this issue will become clearer as other circuits consider it, as 
the AseraCare court sought expressly to distinguish Paulus and Palukoff on the grounds that the clinical 
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standards at issue in the former case were capable of objective factual evaluation and the opinions at 
issue in the latter may not have been reasonable or even genuinely-held. 

Although nominally a win for the government, the Eleventh Circuit’s AseraCare decision undoubtedly 
will reverberate in health care fraud cases of many types, given that the treating physician’s clinical 
judgment is the linchpin for reimbursement in many different federal health program settings. Under 
AseraCare, the government will have to show more than mere differences in medical opinions to prove 
falsity; and, the case likely will require more rigor in the use of statistical sampling to support evidence 
of false claims, insofar as the government will be required to establish a specific link between the 
government’s evidence and the particular false claims at issue. 

C.  Courts Continue to Interpret the FCA’s Materiality Requirement Post-Escobar 

In 2019, as in past years, lower courts continued to develop the growing body of jurisprudence regarding 
materiality and government knowledge under the FCA in the wake of the Supreme Court’s decision in 
Escobar, 136 S. Ct. 1989, the landmark decision on the implied certification theory of liability. 
Consistent with the Supreme Court’s directive in Escobar, circuit courts continued to examine whether 
FCA plaintiffs have adequately alleged facts to satisfy the rigorous and demanding materiality standard 
at the pleadings stage, with mixed outcomes. 

In Godecke v. Kinetic Concepts, Inc., the Ninth Circuit addressed materiality allegations in an FCA claim 
predicated on the theory that the defendants allegedly submitted claims for Medicare payment without 
disclosing that no written order had been received before delivery, in violation of regulatory 
requirements. 937 F.3d 1201 (9th Cir. 2019). As to materiality, the complaint alleged that Medicare 
would not have paid for the claims had it been aware of the lack of prior written orders, because that 
requirement was part of relevant government reimbursement rules (i.e., an express “condition of 
payment”). Further, according to the complaint, the requirement was not just some “paperwork issue” 
but instead was the result of “extensive negotiations” between the defendant and Medicare “in order to 
prevent fraud and abuse.” Id. at 1213. The Ninth Circuit held that these allegations indicated that 
noncompliance with the requirement was not “minor or insubstantial” and thus were sufficient to 
establish materiality (even though the allegations did not address how Medicare “has treated similar 
violations”). Id. at 1213-14. 

In contrast, in United States ex rel. Patel v. Catholic Health Initiatives, the Fifth Circuit, in a per curiam 
opinion, affirmed dismissal of an FCA complaint because the alleged false claim—failure to report a 
change in ownership of a hospital—was not “material.” No. 18-20395, 2019 WL 6208665, at *4 (5th 
Cir. Nov. 20, 2019). The case involved an ownership dispute over a hospital that had originally been 
structured with individual doctors as partners. The hospital system then purchased or terminated their 
shares and then allegedly received reimbursements through an entity designated as the owner even after 
a court determined that, due to the partnership dispute, that entity was not really the owner. Invoking 
Escobar, the court held that the relator failed to adequately allege materiality. Despite the allegations as 
to misrepresentation of the ownership of the hospital, there was no evidence that the government 
“consistently refuses to pay claims” with incorrect statements regarding ownership, and the fact that the 
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government had paid the claims at issue suggested that the government did not care who the rightful 
owner of the hospital was. Id. (citation omitted). 

Although FCA defendants have had some success in recent years disputing materiality, cases like Patel 
reaffirm that challenges to allegations of materiality remain a strong potential basis for dismissal at the 
pleading stage. 

D.  Courts Continue to Analyze Rule 9(b)’s Particularity Requirement in FCA Claims 

Rule 9(b) heightens the standard for pleading fraud claims, requiring that a party alleging fraud “must 
state with particularity the circumstances constituting fraud or mistake.” As we have noted in past 
updates, circuit courts have struggled with how to apply Rule 9(b)’s particularity requirement in FCA 
cases. This year was no exception, as is clear from two recent cases arising in the context of the Stark 
Act and AKS. 

In United States ex rel. Bookwalter v. UPMC, the Third Circuit reversed a lower court’s decision 
dismissing an FCA case that involved claims predicated on productivity-based physician compensation 
structures. No. 18-1693, 946 F.3d 162, 166-67, 178 (3d Cir. 2019). The relator alleged that the 
compensation structures between physician practices and neurosurgeons resulted in improper bill-
padding. The Third Circuit concluded that the relators had plausibly alleged the conduct at issue violated 
the Stark Law and, therefore, the claims were “false” for purposes of the FCA. Id. at 169-70. The court 
also explored the limits of Rule 9(b)’s heightened pleading standard, holding that the relators did not 
have to allege “the date, time, place, or content of every single allegedly false Medicare claim” involved 
in the allegedly unlawful compensation scheme. Id. at 176. Rather, the court determined that since the 
alleged “falsity” came not from a particular misrepresentation, but from a set of circumstances of alleged 
bill-padding that made a whole set of claims allegedly false, it was enough to allege the circumstances 
of that scheme with particularity. Id. The court focused on “[t]he sum total of the[] allegations,” which 
it concluded told a “detailed story about how the defendants designed a system to reward surgeons for 
creating and submitting false claims.” Id. at 177. This, the court reasoned, was “particular enough” to 
achieve Rule 9(b)’s goals of precision, substantiation of the fraud allegation, and notice to the defendant 
of the misconduct with which it is charged. Id. at 176-77. 

In Bingham v. HCA, Inc., the Eleventh Circuit similarly explored the intersection between Rule 9(b) and 
FCA cases predicated on violations of the AKS and the Stark Law, but reached the opposite conclusion. 
783 F. App’x 868, 870 (11th Cir. 2019). There, the relator’s FCA theory relied on his allegations the 
defendants allegedly provided “sweetheart deals to certain physicians who leased space in [its] medical 
office buildings . . . in exchange for patient referrals,” which constituted unlawful remuneration in 
violation of the AKS and Stark Law. Id. at 870-71. The court held, however, that the complaint was 
properly dismissed by the district court because it did not satisfy the heightened pleading requirements 
of Rule 9(b). Id. at 877. Specifically, the critical elements of the alleged kickback scheme relied entirely 
on “conclusory” allegations that were “based on information and belief,” and were “devoid of facts 
regarding the substance of [the] alleged misconduct,” including “when it occurred, and who engaged in 
it.” Id. 
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E.  Fifth Circuit Clarifies Causation Standard for Mortgage Fraud Claims Under the 
FCA            

Until recently, federal circuit courts were divided as to the standard for demonstrating proximate 
causation in FCA cases predicated on claims involving mortgage fraud. While the Fifth Circuit had 
articulated a rigorous causation standard widely viewed as difficult to meet, other circuits, including the 
Ninth and D.C. Circuits, employed a much more relaxed standard under which a false statement was 
deemed a proximate cause of the loss if the statement concerned factors that affected the likelihood of 
repayment, such as a borrower’s creditworthiness. 

In United States v. Hodge, however, the Fifth Circuit clarified its standard, electing to step back from 
the “restrictive” causation standard that its prior precedent had been read to articulate, and expressly 
brought its standard into alignment with the more relaxed requirements imposed by other circuits. 933 
F.3d 468, 474-75 (5th Cir. 2019), as revised (Aug. 9, 2019). 

In Hodge, the Fifth Circuit affirmed a nearly $300 million treble damages judgment against two 
mortgage companies and their owner for allegedly fraudulently obtaining FHA insurance for loans that 
later defaulted. Id. at 472. After a five-week trial, a jury found that the defendants had misrepresented 
compliance with FHA underwriting guidelines and had concealed the use of unregistered branches to 
originate loans. Id. 

On appeal, the Fifth Circuit rejected a challenge to the sufficiency of the evidence, holding that the 
government had shown scienter, materiality, and causation. Id. at 473-75. Specifically, evidence the 
defendants had continued to originate loans from unregistered branches after being notified by HUD that 
it was unlawful demonstrated scienter. Id. at 473. As to materiality, the court relied on the fact that HUD 
demanded indemnification from defendants after discovering a handful of loans were originated from 
unregistered branches, and later barred them from the FHA program entirely. Id. at 474. As to causation, 
the court held that the government’s evidence—which relied on sampling of loan files and extrapolation 
showing that loans from unregistered branches had higher default rates—was sufficient to show 
causation between the alleged misconduct and ultimate defaults (leading to alleged damages) even 
though it did not connect the alleged misconduct to specific loans. Id. at 475. The court concluded that 
“[e]ven if the defendants did not know which specific loans would eventually default, it was foreseeable 
that a higher percentage of them would,” which sufficiently demonstrated causation under the FCA. Id. 

The decision, which allows the government to show causation at a higher level of generality using 
sampling, may encourage DOJ and relators to pursue similar theories in FCA claims with large numbers 
of alleged misstatements. 

F.  Several Circuits Address Causation and Other Issues in FCA Retaliation Claims 

In the second half of 2019, several courts of appeals also addressed issues under the FCA’s anti-
retaliation provision, which protects would-be whistleblowers from retaliation based on certain protected 
activity undertaken in furtherance of a potential FCA claim. We briefly summarize these decisions 
below. 



 

 

 

21 

In a matter of first impression for FCA retaliation claims before the Tenth Circuit, the court joined several 
other circuits in holding that when there is no direct evidence of retaliation, the McDonnell Douglas 
framework applies to FCA retaliation claims. Miller v. Inst. for Def. Analyses, No. 19-1110, 2019 WL 
6997900, at *4 (10th Cir. Dec. 20, 2019) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792 
(1973)). Under this three-step framework, “a plaintiff first must set forth a prima facie case of 
retaliation,” second, “the burden then shifts to the defendant to articulate a legitimate, nonretaliatory 
reason for the adverse employment action,” and then third, “if the employer produces evidence of a 
legitimate nonretaliatory reason, the plaintiff must assume the further burden of showing that the 
proffered reason is a pretext calculated to mask retaliation.” Id. at *4-5 (citations omitted). The Tenth 
Circuit affirmed a grant of summary judgment in the defendant’s favor, holding that although, at the first 
step, a short “temporal proximity between [a plaintiff’s] protected conduct and the adverse action” alone 
can be “relied on to prove causation,” the nearly five-month gap the plaintiff identified was insufficient. 
Id. at *5-6. 

The Fifth Circuit, in a pair of decisions, likewise addressed the proper standard for analyzing causation 
in FCA retaliation claims under the McDonnell Douglas framework. In Garcia v. Professional Contract 
Services, the Fifth Circuit similarly ruled that in the first step of McDonnell Douglas, “a plaintiff can 
meet his burden of causation simply by showing close enough timing between his protected activity and 
his adverse employment action,” but that at the third step (the pretext stage), a “heightened but-for 
causation requirement applies.” 938 F.3d 236, 243 (5th Cir. 2019). Applying this framework to a 
retaliation claim brought by an employee with some responsibilities for ensuring “the company was 
complying with its contracts with the government,” the court reversed a grant of summary judgment in 
the defendants’ favor at the third step, holding that the plaintiff had pointed to enough evidence of 
pretext—including the temporal proximity between the alleged protected activity and termination of less 
than three months, as well as other factors, such as disparate treatment of a similarly situated employee—
to survive summary judgment. Id. at 238, 244. 

In Musser v. Paul Quinn College, however, the Fifth Circuit affirmed a grant of summary judgment for 
the defendant at the third step in a claim brought by an independent contractor “tasked with providing 
financial and accounting services” as an interim controller to defendant, where the plaintiff’s alleged 
evidence of retaliation did not include “other significant evidence of pretext” apart from temporal 
proximity, and thus fell “short of the . . . evidence described in Garcia.” 944 F.3d 557, 559-64 (5th Cir. 
2019). 

Finally, a split of the D.C. Circuit held that the plaintiff-veterinarian’s termination, allegedly in 
retaliation for complaints about the defendant’s violations of conditions of federal funding in animal 
research, could support an FCA retaliation claim even where the plaintiff’s warnings “did not accuse the 
[defendant] of fraud in terms.” Singletary v. Howard Univ., 939 F.3d 287, 297-98 (D.C. Cir. 2019). The 
majority held that despite the lack of direct accusations of fraud, the plaintiff had alleged a reasonable 
belief of an FCA violation because she alleged that the university was required to make annual 
certifications of compliance, and that her complaints “coincided” with the annual reporting period. Id. 
According to the dissent, however, because the defendant was never warned “about possible fraud,” the 
university had no reason to think the plaintiff was reporting in an effort to stop fraud. Id. at 307. The 
dissent further held that the claim was not viable because mere violations of contract or regulation do 
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not equate to fraud unless they are material to a false claim for money, under Escobar—a topic the 
majority declined to address. Id. 

V.  CONCLUSION 

As always, Gibson Dunn will continue to monitor these developments and others in the FCA space and 
stands ready to answer any questions you may have. We will report back to you on the latest news mid-
year, in early July. 

______________________ 
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