
1. Introduction1. Introduction

Events over the past few years in liberalised utility sectors have brought into sharp focus the relative importance of the public
sector either as the unwitting facilitator of collusive practices or as the party harmed most directly by such practices because it
accounts for a significant proportion of demand for goods and services in most economies. The focal points of the public sector
in many such actions is illustrated by the Ordinance issued in May 2018 by the Hong Kong Competition Commission, which
guides public bodies and law enforcers in identifying signs of anti-competitive practices in the marketplace (especially in the
form of big-rigging, market sharing and price fixing). [11]

2. Emerging Themes2. Emerging Themes

The key themes which have emerged over the past few years and which are covered in part by the contributions to this
publication include:

• the continuing importance of bid-rigging cases as a central plank of most antitrust enforcers’ enforcement strategies;

• the escalation in enforcement in an EU Member State such as Italy against collusive practices affecting utility sectors;

• the increasingly sector-specific application of competition rules; and

• issues related to the burden of proof and the quality of evidence used to substantiate collusion allegations.

Each of these recurring themes is discussed below.

2.1 Bid- rigging for public services2.1 Bid- rigging for public services

It has been a characteristic of the past decade that the bulk of cases brought under Article 101(1) TFEU and its national
equivalents relate to bid-rigging. The last few years are no exception to this trend. Thus, in various decisions adapted by
Competition Authorities around the world:
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• Bulgaria’s Competition Authority ned 24 rms around € 200,000 in December 2019 for taking part in cartels with the aim of
manipulating two public tender awards pursuant to a national energy efficiency programme. [22]

• Croatia’s Competition Authority ned ve regional rms in July 2019 for price- xing in the sewage treatment market,  [33] by
effectively raising prices for their sewage treatment services by over 100%.

• The Moldovan Competition Authority granted in July 2018 a leniency applicant immunity from nes [44] in a bid-rigging case
involving the procurement of works on the water and sewage system of a particular Moldovan county.

• The Indian Competition Authority in May 2018 granted penalty reductions to 4 out of 6 rms guilty for cartel behaviour in the
rigging of bids for the establishment of waste processing plants over the course of ve tenders run by a particular Indian city.  [55]
The bid-rigging arrangements were the subject of a leniency order, in what amounted to the third such order issued by the
Authority at the time.

• The Indonesian Commission for the Supervision of Business Competition (the KPPU) penalized two construction rms €
133,141 in April 2019 for violating Indonesian competition rules by conspiring to rig bids on a construction project, having
previously fined the same firms for bid-rigging in January 2019. [66]

These cases raise the number of interesting substantive and procedural issues. First, they not only illustrate the importance of
bid-rigging as a major competition focal point of enforcement, but they also con rm the view that bid-rigging is a “by object”
competition offence. Second, there is now a clear trend for members of bid-rigging schemes to rely on the leniency programmes
established across the world as the basis upon which to insulate themselves from the most damaging aspects of a competition
law investigation. Third, by acting in such a way as to facilitate a bid-rigging scheme, the actions of a public authority (i.e., a sort
of ‘vertical’ conspiracy) is something that might also fall, as a matter of principle, within the remit of an antitrust investigation.
Fourth, as is re ected in the Moldovan case, shareholding links between separate bidders will clearly be considered to be an
exacerbating factor in the assessment of the gravity of the bid-rigging offence. Fifth, as the Croatian case illustrates, a bid-
rigging offence can be substantiated even if the nal bids are different in terms of total price, as long as the defendant rms are
shown to have agreed on at least one element of that overall price.

2.2 Heightened enforcement in I taly2.2 Heightened enforcement in I taly

A jurisdiction such as Italy has witnessed a severe spike in antitrust enforcement activity against collusive practices over the
past few years. Moreover, the relative importance of bid-rigging as a proportion of all collusive actions brought under Article
101(1) TFEU or its Italian equivalent is illustrated in the table below, which summarises the total number of successful
prosecutions of collusive conduct brought in Italy alone over the course of 2019.
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The Italian Job – 2019

The Italian bid-rigging cases reflect the use of a web of complex bilateral relationships which can consist of a combination of ad
hoc joint bidding, the formation of broad consortia, the subcontracting of services to one another (often involving a
compensatory fee to the subcontractor for their loss of the primary contract), and mechanisms to deter bidding or to dilute the
strength of certain bids. The effect of such mechanisms, in each case, is to dampen the competitive effects that would
otherwise be expected from the bidding process. In the judicial appeals which will inevitably follow in such complex cases, one
can expect that the key lines of defence will include the argument that the patterns of interaction do not support the “simple and
continuing infringement” alleged by the Competition Authority over the full period under investigation. In one particular case, it is
clear that the regulatory conditions imposed under the bidding mechanism itself might have acted as a likely constraint on the
absolute freedom of the parties to bid competitively in all respects.

2.3 Sector-specif ic application of  competition rules2.3 Sector-specif ic application of  competition rules

In a trend that is increasingly likely to escalate, sector-speci c regulators are increasing their interest in preventing anti-
competitive actions, at least where they have had competition powers conferred upon them.

Thus, the United Kingdom’s energy regulator, OFGEM, ned two energy providers in May 2019 for operating a market-sharing
scheme, in addition to the consultancy rm that provided their customers with software in order to facilitate their collusion. [77]
The suppliers were ned €933,000 for colluding to allocate among themselves domestic UK consumers of gas and electricity. In
turn, the consultancy rm was ned € 22,700 for designing and implementing software that would assist them to collude (i.e., by
allowing the acquisition of certain customers to be blocked and customer lists to be shared ; in other words, by facilitating
‘algorithmic collusion’). [88]

In a more conventional use of competition powers by Korea’s Fair Trade Commission, four telecommunications rms were ned
a total of € 10.3 million for their part in a bid rigging scheme for 12 government agency contracts in the period April 2015-June
2017. [99] The most serious offender was referred to the country’s Public Prosecutor for a criminal investigation, which
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compromised its ability to enter into the Internet banking business. According to the implemented scheme, winning and losing
bids were predetermined, with the losers either playing no role in the tender or a passive role, in compensation for ctional or
unreasonably high leasing charges paid with respect to access to one another’s infrastructure.

Another case with a particularly sector-speci c application of competition rules involved the German Cartel O ce’s ning
decision of around € 100 million imposed on three of Germany’s car manufacturers for their information exchange regarding the
imposition of uniform surcharges on so-called “long-steel products”. The offences stretched over the period 2004-2013 and
were re ected in the positions expressed by the car manufacturers in their twice annually held meetings with steel
producers. [1010]

2.4 The Burden of  Proof2.4 The Burden of  Proof

Competition regulators around the world take varied approaches to the compilation of evidence that can support an allegation of
collusion that would satisfy a court on appeal.

Thus, by way of example, the European Court of Justice has ruled that an appeal from one member of a cartel in the Power
Cables Case [1111] was partially upheld on the ground that the General Court had relied on an “unsubstantiated presumption” that
the defendants’ conduct covered certain power cable accessories, [1212] in addition to the power cables in relation to which it had
sought immunity. [1313]

In South Africa, the Competition Tribunal overruled the Decision of the Competition Commission [1414] in its entirety to the effect
that 5 ferry operators had met to agree on ferry prices for a Robben Island museum tender held in 2015. According to the
Tribunal, in the face of evidence submitted by the defendants justifying their prices by reference to factors unrelated to cartel-
like behaviour, the Commission could not sustain its case in the absence of direct evidence of what was discussed at the
relevant meeting between the ferry operators.

By contrast, an expansive approach was taken by the Competition Authority in Turkey [1515] to the notion of what constitutes a
‘cartel’. According to the Authority, ve local shipping lines colluded to exchange future pricing plans for two separate shipping
routes in Turkey. This nding was made, irrespective of the one-off nature of the information exchange, the ambiguous nature
of the exchange and the surrounding circumstances faced by the industry. Similary, in reversing a Judgement of the District of
Odense, the High Court of Eastern Denmark held in January 2020 that two construction companies should pay nes amounting
to approximately 430,000 and 267,000 Euros for their exchange of prices and coordinated bids in relation to several construction
contract bids for educational institutions. [1616]

By the same token, the scope afforded to damage claimants has been recently opened up by the European Court of Justice, [1717]
when it ruled on 12 December 2019 that the right to cartel damages would be “seriously undermined” if it were limited only to
suppliers and customers present in the cartelised market. The Court’s Ruling was made in the context of a reference from
Austria’s Supreme Court, where the issue had arisen whether the Austrian public authority could claim damages because it
subsidised buyers of a cartelised product. Even in the absence of a direct cartel link, the Austrian public authority might be
entitled to compensation if it could be proven that it had actually suffered loss because it could have made more pro table
investments than the social housing loans in which it had engaged. In addition, the Dutch Supreme Court has accepted the
applicability of the so-called “passing on” defence in private enforcement litigation in the context of a civil damages claim
arising from an action brought by an electricity firm against a firm engaged in a gas-insulated switchgear cartel. [1818]

3. Conclusions3. Conclusions

After decades of competition being introduced into utility sectors, the character of collusive practices in these sectors
increasingly resembles the form which they take in other sectors. A signi cant point of departure, however, is the fact that the
case precedents from around the world con rm that bid-rigging continues to assume centre stage in the competition law
enforcement priorities of Competition Authorities where utilities are involved. The other side of this enforcement coin is that the
spotlight is falling very clearly on the involvement of public authorities in the bid-rigging process, whether as inadvertent
facilitators of such collusive practices or as the parties most directly and adversely affected by such anti-competitive practices.
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At the same time as Competition Authorities unearth ever-more intricate patterns of behaviour to implement such practices,
courts of review in various parts of the world are subjecting Competition Authorities to higher evidentiary standards in fact-

nding and the proof of a theory of harm arising from such practices. Pressure is also mounting, given the complexities of many
utility sectors and their particular economic dynamics, to adapt competition policy in ways in which the unique sector-speci c
nature of certain conduct can be addressed effectively.
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