
whether the merits could be 
avoided by broadly construing 
the statutory term “inefficien-
cy,” so as to permit presidential 
control over the director’s deci-
sions. Seila Law’s counsel re-
sponded that he did not “think 
that that term has ever been 
understood that broadly,” add-
ing that the court in one of the 
key constitutional cases on the 
issue — Humphrey’s Executor 
v. United States, 295 U.S. 602 
(1935) — had construed the 
same phrase as significantly 
curtailing presidential control. 
And when Clement urged this 
broad construction, the chief 
justice seemed concerned that 
this scenario would be “worse 
than Humphrey because what’s 
going to happen is that there 
will be litigation” between the 
president and the official be-
ing removed “over whether or 
not the standard has been met,” 
something the chief justice 
sounded hesitant to indulge.

In a similar vein, Justice 
Sonia Sotomayor asked: 
“Shouldn’t we … wait until 
there’s an actual dispute be-
tween the president and a di-
rector that he or she … wants 
to fire?” Seila Law’s attorney 
responded that there were no 
“contested removals” in Mor-
rison v. Olson, 487 U.S. 654 
(1988), Bowsher v. Synar, 478 
U.S. 714 (1986), and Free 
Enterprise Fund v. PCAOB, 
561 U.S. 477 (2010), and that 
those cases were premised on 
the idea that a violation of “the 
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Arguments shed light on justices’ thinking in Seila v. CFPB

The U.S. Supreme Court 
recently heard oral ar-
gument in one of the 

most highly anticipated separa-
tion-of-powers cases in years: 
Seila Law LLC v. Consumer 
Financial Protection Bureau. 
The CFPB is an independent 
agency that exercises substan-
tial executive authority but is 
headed by a single director 
whom the president may not 
remove except for cause. The 
question presented in Seila 
Law is whether that structure is 
unconstitutional.

Congress established the 
CFPB in Title X of the Dodd-
Frank Act of 2010, granting 
the independent agency re-
sponsibility to oversee 18 
consumer-protection statutes 
previously administered by 
other agencies, and to bring 
enforcement actions for “un-
fair, deceptive, or abusive acts 
or practices.” The CFPB is 
funded by the Federal Reserve, 
outside the ordinary appropri-
ations process. And, central to 
this case, the CFPB is headed 
by a single director who serves 
a five-year term and may not 
be removed by the president 
except for “inefficiency, ne-
glect of duty, or malfeasance in 
office.” This is often called the 
“for-cause removal provision.”

In 2017, the CFPB issued a 
civil investigative demand to 
Seila Law LLC, a law firm that 

provides debt-relief services. 
Seila Law opposed enforce-
ment of the demand, arguing 
that the CFPB was unconstitu-
tionally structured. The district 
court rejected the argument, as 
did the 9th U.S. Circuit Court 
of Appeals (923 F.3d 680 
(2019)).

When the case reached the 
Supreme Court, the CFPB 
(now represented by the solic-
itor general) agreed with Seila 
Law that the forcause removal 
provision was unconstitution-
al, but urged the court simply 
to sever the clause and remand 
the case for further proceed-
ings once the agency was sub-
ject to the president’s plenary 
oversight. Given that neither 
party before the court defend-
ed the constitutionality of the 
CFPB’s structure, the Supreme 
Court appointed veteran Su-
preme Court advocate Paul 
Clement as amicus to defend 
the CFPB’s structure and per-
mitted counsel representing the 
U.S. House of Representatives 
to participate in oral argument 
in defense of the CFPB.

The Supreme Court heard 
oral argument before a packed 

courtroom on March 3, with 
much of the justices’ question-
ing focused not on whether the 
CFPB is unconstitutionally 
structured, but rather on wheth-
er the court should reach that 
question in the first place.

For example, the issue of 
“ratification” arose repeated-

ly throughout the morning. 
Between 2017 and 2018, the 
CFPB had been headed by an 
acting director, who, Clement 
had argued to the Supreme 
Court, was removable at will 
by the president and had rati-
fied the civil investigative de-
mand previously issued against 
Seila Law. Justice Ruth Bad-
er Ginsburg thus asked Seila 
Law’s attorney whether “this 
case has kind of an academic 
quality to it.” Seila Law’s attor-
ney responded that there was 
a factual dispute as to wheth-
er the demand actually had 
been ratified, and that it was a 
question for remand — an is-
sue Justice Neil Gorsuch later 
raised, asking Clement wheth-
er he was urging the court to 
dismiss the petition as improv-
idently granted.

Some justices also asked 
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In the end, there are several different ways 
the court could resolve the case — from 

denying the petition as improvidently granted 
to striking down the CFPB altogether.
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separation of powers creates an 
injury that a private party can 
vindicate.”

The justices also devoted sig-
nificant airtime to the question 
whether the for-cause removal 
provision can be severed from 
the rest of the statute, or wheth-
er the entire statutory scheme 
falls. When he was a judge on 
the U.S. Court of Appeals for 
the D.C. Circuit, then-Judge 
Brett Kavanaugh dissent-
ed from the en banc decision 
in PHH Corp. v. CFPB, 881 
F.3d 75 (D.C. Cir. 2018) (en 
banc), that upheld the CFPB’s 
structure. And his lengthy dis-
sent had argued (among other 
things) that the for-cause re-
moval provision was severable. 
Now-Justice Kavanaugh ob-
served in his questioning that 
the Dodd-Frank Act contains a 
severability clause, and asked 
if the court would be “ignor-
ing the text of the severabil-
ity clause” if it were to strike 
down the entire statute, rather 
than just the for-cause removal 
provision. Seila Law’s attorney 
responded that the court has 
held that such clauses create 
only a rebuttable presumption 
of severability. Justice Kavana-
ugh, however, seemed skepti-
cal, stating that that rule came 
from “an era when we didn’t 
pay as much attention to the 
text of the statute, and the text 
here has a severability clause.”

Finally, on the merits, the 
justices seemed most interest-
ed in probing and testing each 

side’s limiting principle. For 
instance, when Seila Law’s 
counsel began his argument by 
calling the CFPB unprecedent-
ed, Justice Sotomayor pointed 
to the Social Security Admin-
istration and the Office of Spe-
cial Counsel, each of which is 
headed by independent single 
directors like the CFPB. On the 
other side of the coin, Justices 
Samuel Alito and Gorsuch 
both peppered Clement with 
questions about his argument 
that Congress could not place 
for-cause removal restrictions 
on “cabinet” level Executive 
Departments, but could on 
others. Clement explained that 
the Constitution would not al-
low Congress to insulate from 
removal those Department 

heads that carry out the Pres-
ident’s constitutional powers, 
which would include the State 
Department, the Defense De-
partment, and the Department 
of Homeland Security. Justice 
Alito asked him whether Con-
gress could make EPA an inde-
pendent agency, and Clement 
conceded that under his theo-
ry Congress could insulate the 
EPA Administrator from at-
will removal.

In the end, there are several 
different ways the court could 
resolve the case — from deny-
ing the petition as improvident-
ly granted to striking down the 
CFPB altogether. A number of 
Justices voiced serious con-
cerns with the constitutionality 
of the CFPB’s structure, but 

there are colorable procedural 
barriers that could prevent the 
court from reaching that ques-
tion. Look for a decision in late 
June. 
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