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Trump Likely Doesn't Have Power To Reopen Businesses 
By Mylan Denerstein, Lauren Elliot, Lee Crain and Victoria Weatherford  

(April 15, 2020, 4:55 PM EDT) -- Businesses across the country face a patchwork of 

shutdown, shelter-in-place and stay-at-home orders, directing that only essential 

businesses remain open. Making things more complicated, the definition of 

essential business changes across state, county and often municipal lines — 

resulting in a difficult climate for businesses which often must make judgments 

about whether they can, and should, remain open or face potentially steep fines for 

violating unclear orders. 

 

That climate is about to get more complex. As has been widely reported, President 

Donald Trump has expressed his desire to reopen and restart the economy by 

overriding state and local shutdown orders, if necessary. 

 

Just days ago, the president stated that he believed he “ha[d] the right to” “overrule 

a governor,” on school closures[1] although education is an area that the U.S. 

Supreme Court has long recognized as “truly local” and governed by the states.[2] 

 

On the morning of April 13, the president tweeted that the “President of the United 

States & the Federal Government” gets the ultimate decision whether “to open up 

the states.”[3] 
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And later that day, during the April 13 daily COVID-19 task force briefing, the president reaffirmed his 
position: “The authority of the President of the United States having to do with the subject we are 
talking about” — rescinding stay-at-home orders — “is total.”[4] 
 
It seems likely that, as time passes and state and local efforts to contain the virus begin to show 
progress, businesses will be faced with competing and contradictory directives from governmental 
officials at various levels, some who seek to push forward America’s grand reopening and others who 
believe it more prudent to postpone it. 
 
Consequently, businesses may have to grapple with which orders are effective, which are superseded or 
overridden, and which are invalid exercises of governmental power. In particular, there is a reasonable 
possibility that businesses will have to decide whether to continue to abide by state-level shutdown 
orders, or instead reopen in reliance on a presidential directive rescinding those orders. That decision 
can carry significant legal liability.[5] 
 
We conclude that an executive order issued by the president at this point in time would likely be found 
to be legally ineffective to unilaterally override state and local shutdown orders. Congress has not acted 
by passing legislation that would authorize the exercise of executive powers in this way — nor would 
any such bill appear likely to pass in the currently composed U.S. House of Representatives and U.S. 
Senate. 
 
Furthermore, the president likely does not possess independent emergency Article 2 powers that would 
support such an order. Consequently, we believe that state and local shutdown orders are likely to be 
adjudged enforceable even in the face of a presidential executive order to the contrary. 
 
President Likely Lacks Independent Authority to Override State and Local Orders Mandating Closure of 
All Nonessential Businesses 
 
The effect of what we will call a presidential open-for-business order would likely be analyzed under the 
tripartite Youngstown test.[6] 
 
This examination, applying the analytical framework of U.S. Supreme Court Justice Robert Jackson’s 
concurrence in the seminal case of Youngstown Sheet & Tube Co. v. Sawyer, has been regularly applied 
in the decades since to determine the validity of exercises of presidential power.[7] And Youngstown 
itself addressed whether President Harry S. Truman’s decision to nationalize parts of America’s steel 
industry during the Korean War was a proper exercise of executive power. The court ultimately rejected 
Truman’s order, holding he lacked power to issue it. 
 
In holding the president had overstepped, the Youngstown court explained that “[t]he president’s 
power, if any, to issue the order must stem from either an act of Congress or from the Constitution 
itself.”[8] 
 
Justice Jackson’s concurrence subdivided that statement of presidential power into three categories of 
analysis — (1) an executive order issued pursuant to statute, which reflects presidential power at its 
zenith or, as Justice Jackson said, an order that “personif[ies] the federal sovereign;”[9] (2) a presidential 
executive order issued “in absence of either a congressional grant or denial of authority” that relies only 
“upon his own independent powers;”[10] and (3) when the president acts contrary to “the expressed or 
implied will of Congress,” rendering his power “at its lowest ebb” and reliant “only upon his 
constitutional powers minus any constitutional powers of Congress over the matter.”[11] 



 

 

We address each category in turn. 
 
Category One 
 
In the event the president could rely on an act of Congress authorizing him to direct businesses to 
reopen, such an executive order likely would be found to be operative and supreme over contrary state 
and local law.[12] 
 
The Constitution provides Congress with the enumerated power to control interstate and foreign 
commerce.[13] A statute (even if implemented by executive order) that directs the reopening of 
businesses nationwide to respond to a national economic crisis is very likely a lawful exercise of 
Congress’ commerce powers. 
 
Congress has the power to regulate even “purely local activities that are part of an economic ‘class of 
activities’ that have a substantial effect on interstate commerce.”[14] 
 
We expect that state and local orders compelling the mass closure of businesses in states across the 
country — including businesses that plainly fall within the stream of interstate commerce — and the 
nationwide recession and double-digit unemployment that has since occurred, would qualify as a 
“substantial effect on interstate commerce.” 
 
However, we have identified no existing statute pursuant to which the president could issue an 
executive order requiring businesses to reopen notwithstanding state and local laws to the contrary. 
 
Although there are a variety of federal emergency statutes, those statutes generally authorize specific 
powers to the executive branch — including, for example, providing “military assistance,”[15] and 
“supporting investigations into the cause, treatment, or prevention of a disease”[16] — that cannot 
reasonably be read as allowing the president to direct unilaterally that industries and businesses must 
reopen, thereby overriding and invalidating state or local shutdown orders.[17] 
 
Other statutes also specify that the president has the authority to declare forms of emergency, such as 
public health and emergencies necessitating foreign military intervention,[18] that do not necessarily 
align with the type of economic emergency he would have to argue exists here. Other statutes simply 
authorize the president to supplement — rather than override — ongoing state disaster relief.[19] 
 
Although it is possible that certain courts could expand the reach of these statutes, none seems a likely 
candidate to serve as a statutory hook for an emergency open-for-business order. Consequently, we 
conclude that a presidential executive order would not likely be found to be entitled to Youngstown 
category one treatment. 
 
Category Two 
 
Category two addresses circumstances in which the president acts with no congressional statute clearly 
authorizing or disapproving his orders. 
 
In such cases, courts assess whether the president can rely “upon his own independent powers” in 
taking a given action.[20] As there does not appear to be a statute directly addressing the president’s 
exercise of power over opening the economy, category two is the likely category in which any executive 
order would be analyzed. 



 

 

Courts assessing a presidential executive order under this category will examine whether Article 2 
empowers the president with the inherent authority to validly issue an open-for-business executive 
order.[21] Our view: Article 2 likely will not be adjudged to convey such power. 
 
As an initial matter, an invocation of the president’s Article 2 “take care” and “commander in chief” 
powers is likely insufficient — in fact, the Supreme Court in Youngstown rejected generalized reliance on 
these powers as a means of justifying Truman’s executive order seizing steel plants to facilitate the 
Korean War.[22] 
 
Similarly, the president’s invocation of generalized emergency powers in this context is likely unavailing. 
 
Notably, Justice Jackson in Youngstown expressed doubt that the president had such powers in the first 
instance. 
 
In reflecting on other failed constitutional systems that vested emergency powers in the executive such 
as Weimar Germany (the precursor to Hitler’s Third Reich), Justice Jackson explained that Congress “can 
grant and has granted large emergency powers” to the president already, rendering him “quite 
unimpressed with the argument we should affirm” the president’s possession of such powers without 
statute.[23] 
 
Justice Tom Clark, however, suggested that “the president’s independent power to act depends upon 
the gravity of the situation confronting the nation,”[24] and multiple scholars have opined that the 
president does have vast emergency powers.[25] 
 
In the end, however, it strikes us as unlikely that a court would find that the president has independent, 
emergency economic powers to override state and local shelter-in-place orders and permit businesses 
to open up, absent an affirmative act of Congress. 
 
Importantly, a presidential open-for-business order could not likely be justified on the grounds that a 
national public health emergency exists, as the very premise of any open-for-business order assumes 
the COVID-19 pandemic has diminished or that the country’s economic emergency trumps any public 
health emergency. 
 
Consequently, any order would likely have to be predicated on the president’s having inherent 
economic emergency powers — a prospect that seems unlikely given Congress’ well-established 
interstate and foreign commerce powers. 
 
In our view, consistent with the court’s holding in Youngstown, a court would likely hold that directing 
the reopening of businesses nationwide is not within the president’s independent Article 2 powers. 
 
Category Three 
 
The final category is where the president acts contrary to the express or implied will of Congress. In that 
instance, his power is at its “lowest ebb.”[26] We have identified no specific statute that is irreconcilable 
with — or otherwise prevents the president from issuing — an open-for-business order.[27] 
 
The recent congressional COVID-19 emergency bills each seek to remedy the economic emergency our 
country faces through an influx of funds to businesses and individuals, not through an override of state 
and local shutdown orders.[28] 



 

 

Such congressional enactments could lead courts to conclude that Congress had rejected legislation 
authorizing the exercise of emergency presidential powers as the preferred remedy for our current 
economic crisis, although this too seems unlikely.[29] 
 
In any event, because we conclude that a court would likely find that the president lacks independent 
authority to issue an open-up order, he likely could not justify such an order under a Youngstown 
category three analysis in which congressional enactments expressly or impliedly opposed such 
executive action. 
 
10th Amendment Gloss 
 
As discussed, we believe a presidential executive order of the kind discussed herein would likely be 
adjudged to fall under a Youngstown category two analysis. 
 
To the extent debate remains as to whether the president possesses independent authority to override 
state and local shutdown orders, the Supreme Court’s recent 10th Amendment jurisprudence suggests 
that those doubts would be resolved in favor of preserving state authority. 
 
The Founding Fathers' generation understood that quarantine laws and “health laws of every 
description ... form[ed] a portion of that immense mass of legislation ... not surrendered to the general 
government” and therefore reserved to the states.[30] 
 
In more recent terms, the Supreme Court has counseled that federal law is to be construed based on the 
“background assumption that Congress normally preserves ‘the constitutional balance between the 
national government and the states,'” an “assumption [that] is grounded in the very structure of the 
Constitution.”[31] 
 
That balance likely includes the long-standing recognition that the states possess authority over public 
health. 
 
If there is any ambiguity in federal emergency statutes, courts will likely construe that ambiguity so as to 
not “intrude upon the police power of the states.”[32] Absent a clear statutory grant or some clear 
emergency power enumerated in Article 2, then, courts will likely conclude that the president lacks 
independent power to override the states’ actions to protect public health.[33] 
 
Conclusion 
 
In sum, we have found no existing federal statutory authority authorizing the president to direct our 
nation’s businesses to reopen, and we find it unlikely that a court will determine that the president has 
inherent Article 2 authority to do so without congressional approval. 
 
The Youngstown court previously rejected presidential invocation of generalized, independent 
emergency powers as a justification for seizing needed steel plants in the context of warfare. It is hard to 
see a court authorizing presidential action justified by such emergency powers here unsupported by any 
federal statutory authority. 
 
In the event the president issues such an order, businesses should pay close attention to the authority 
— statutory or constitutional — the president attempts to invoke and should seek legal counsel 
regarding the effectiveness of any such order. 



 

 

Our view, however, is that any such invocation will likely be found to be ineffective, meaning, most 
importantly for businesses, that they will likely remain subject to penalties imposed for violating state 
and local shutdown orders even where the president has issued a national open-for-business directive. 
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