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COVID-19 AND PERSONAL INJURY TORT LIABILITY:  
PRELIMINARY CONSIDERATIONS FOR BUSINESSES 

 

To Our Clients and Friends:  

As governments contemplate lifting COVID-19 restrictions, businesses looking to reopen their doors 
face numerous questions about the legal risks of operating in the midst of a pandemic.  Some of the most 
pressing concerns include identifying the precautions needed to avoid transmission of the virus to 
employees, customers, or others in proximity to their operations and the potential for liability if 
individuals become severely ill or die from a COVID-19 infection.  Personal injury claims based on 
COVID-19 are already being filed against businesses in courts across the country,[1] and some fear that 
a wave of litigation in the wake of the pandemic will threaten economic recovery.[2]  Plaintiffs have 
claimed that defendants failed to properly warn others of the presence of a COVID-19 outbreak,[3] and 
failed to take reasonable steps to prevent the virus from spreading.[4]  Some plaintiffs have even claimed 
that businesses that do not take sufficient precautions create a public nuisance,[5] which strategy echoes 
efforts by the plaintiffs’ bar to assert public nuisance claims in other contexts, such as opioid, tobacco, 
and environmental litigation.  Indeed, the potential for a high volume of lawsuits has prompted nursing 
homes to seek executive orders granting immunity from negligence claims involving COVID-
19.[6]  And others have called for legislation to provide liability protections across many industries.[7], 

[8] 

Here, we preview just a few of the issues likely to shape the scope of liability in personal injury actions 
related to COVID-19. 

Standard of Care 

A plaintiff asserting a personal injury tort claim generally must prove that the defendant breached a duty 
of care owed to the plaintiff.  Businesses owe their employees, customers, and others with whom they 
interact a duty to exercise the level of care that would be exercised by a reasonably prudent person under 
the same or similar circumstances to avoid or minimize the risk of foreseeable harm.  This duty may 
include warning of dangerous conditions and taking reasonable steps to minimize the risks presented by 
known hazards. 

Courts recognize a general obligation of “one who has a contagious disease” to “take the necessary steps 
to prevent the spread of the disease.”[9]  The “necessary steps” depend on the circumstances.  As one 
court explained, “[t]he degree of diligence required to prevent exposing another to a contagious or 
infectious disease depends upon the character of the disease and the danger of communicating it to 
others.”[10]  In that case, the court reversed dismissal of a complaint alleging that the defendant, who 
owned a two-family residence and occupied one of the units, was negligent in failing to warn the other 
family that she had tuberculosis and in failing to avoid close personal contact.  A similar duty may extend 
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to others who have some relationship with the sick person and knowledge of their condition, and are thus 
in the best position to prevent the spread of the disease.  For example, a physician whose patient receives 
an HIV-contaminated blood transfusion has been found to owe a duty of care to the patient’s future, 
unidentified sexual partners to inform the patient of the potential for HIV transmission.[11] 

In the context of COVID-19, the applicable standard of care is an open issue, and various plausible 
scenarios present particular challenges.  For example, while it seems uncontroversial to ask symptomatic 
employees to stay home, to what extent should that employee’s potential contacts within the workplace 
be similarly restricted even if they have not manifested any symptoms?  How long should sick employees 
remain away after recovering, especially when COVID-19 infection, which resembles other common 
illnesses, has not been confirmed by a positive test result?  And given the current limitations on access 
to reliable testing, are businesses obligated to take affirmative steps to detect sick employees and 
customers?[12]  How much certainty is needed before a duty arises to warn other employees and 
customers about the potential infection?  The level of precautions a business can reasonably take has 
implications not only for personal injury liability, but also, as noted above, for nuisance claims arguing 
that insufficient protective measures in the workplace threaten the entire community. 

Guidance from public health agencies, such as that recently issued for employers by CDC[13], [14] and 
OSHA,[15] will have an important role in shaping the standard of care.[16]  Businesses should monitor 
current guidance from state and federal agencies and act with that guidance in mind.  Acting consistently 
with guidance from public health authorities or other governmental authorities is likely to benefit a 
defendant faced with personal injury tort claims.  Conversely, a defendant that has not followed public 
health authority guidance is likely to see that same guidance asserted by future tort plaintiffs as the basis 
for a standard of care that plaintiffs will argue was breached.[17]  However, since current guidance is 
subject to change, is typically presented at a high level of generality, and often leaves details to the 
discretion of the employer based on circumstances, businesses should not assume compliance with 
agency guidelines necessarily provides a safe harbor against tort liability just as compliance with 
statutory and regulatory obligations generally does not bar tort claims. 

Additional sources of information on the standard of care include trade association guidance and 
common practice in the industry.  After all, “[c]ourts will not lightly presume an entire industry 
negligent.”[18]  Thus, it is advisable to be aware of the measures similarly situated businesses have 
adopted to mitigate the spread and risks associated with COVID-19 in considering the reasonableness of 
measures for your business. 

The contours of the standard of care will also continue to solidify as scientific understanding of the 
virus—and the nature of the risks it presents—grows.  Relevant factors include the means and likelihood 
of transmission at various stages of infection and the risk of serious illness or death upon 
infection.  These characteristics of COVID-19, which inform whether it is reasonable to take very 
stringent precautions, remain poorly understood, though research is advancing rapidly. 
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Causation 

A personal injury tort plaintiff must also prove that the defendant’s breach of the duty of care proximately 
caused the claimed injury.  Here, plaintiffs are likely to face challenges.  COVID-19 is already 
widespread and highly contagious, and symptoms may not develop for several days after infection; 
indeed, some may be infected and infectious without any symptoms at all.  As a result, many people who 
become sick could have difficulty establishing by a preponderance of the evidence where and when they 
contracted the virus. This was true in the case of a nurse whose estate claimed she had been negligently 
exposed to H1N1 when she was asked to care for suspected H1N1 patients without an N95 mask, 
contrary to CDC guidance.  The court found that given the absence of evidence that the nurse actually 
treated an H1N1 positive patient and the fact that the virus was present in the community at large, the 
plaintiff’s claim of causation did not rise above the level of speculation.[19]  In a case involving Valley 
Fever, which is caused by a soil fungus common in the San Joaquin Valley of Central California, 
causation could not be proved beyond a mere possibility, as opposed to a reasonable medical probability, 
“[g]iven that over one-third of the population in the San Joaquin Valley tests positive for exposure to the 
fungus, and due to the great number of reasons for soil disturbance.”[20] 

COVID-19 presents similar causation issues, although cases arising in nursing homes, prisons, and other 
locations in which residents, or plaintiffs, had little contact with the outside world during the likely 
period of infection present a possible exception.  These dynamics also could change once the initial wave 
of COVID-19 cases subsides and it becomes more feasible to trace the origins of individual outbreaks. 

Workers’ Compensation Exclusivity 

Many injuries sustained in the workplace are redressed exclusively through the states’ workers’ 
compensation systems,[21] which generally provide for more streamlined resolution of claims and cap 
recoveries for certain injuries.  Not all workplace injuries are subject to workers’ compensation 
exclusivity, however, and the scope of exceptions varies from state to state.  In California, for example, 
exclusivity does not apply where the employee’s injury is aggravated by the employer’s “fraudulent 
concealment” of the existence of the injury and its connection with the employment.[22] 

For infectious diseases, workers’ compensation is generally available only where the job subjects the 
employee to a heightened risk of contracting the disease as compared to the general public.[23]  A 
healthcare worker who contracts COVID-19 after treating infected patients presents a straightforward 
example of an occupational disease, but application of the rule is less clear for workers whose jobs 
merely require regular interaction with the general public, since the general public itself is the source of 
the worker’s risk.  Concerns about the volume of workers’ compensation claims and the difficulty of 
demonstrating a causal connection to the workplace have motivated some states to adopt presumptive 
eligibility measures for certain classes of employees, including law enforcement, healthcare, and other 
essential workers.[24] 

* * * 

In sum, COVID-19 personal injury lawsuits have already made an appearance, and the volume of this 
litigation is likely to grow as businesses reopen and Americans increasingly encounter the virus in their 
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workplaces, crowded venues, and interactions in business centers.  Businesses and employers face 
uncertainty regarding the undeveloped standard of care for COVID-19 personal injury claims, but should 
frequently have reasonable causation defenses under traditional principles of tort law.  Further, the extent 
to which the workers’ compensation system will absorb employees’ claims against their employers may 
depend on the risks of infection specific to the employee’s job and exceptions to workers’ compensation 
exclusivity that vary from state to state.  For a more comprehensive review of workers’ compensation 
issues raised by the COVID-19 pandemic, please refer to the Gibson Dunn Labor and Employment 
practice group client alert entitled, “Employer Liability and Defenses From Suit for COVID-19-Related 
Exposures in the Workplace.” 

____________________ 
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Gibson Dunn’s lawyers are available to assist with any questions you may have regarding these 
developments.  For additional information, please contact the Gibson Dunn lawyer with whom you 

usually work, any member of the firm’s Coronavirus (COVID-19) Response Team or its Environmental 
Litigation and Mass Tort practice group, or the following authors: 

Daniel W. Nelson - Washington, D.C. (+1 202-887-3687, dnelson@gibsondunn.com) 
Patrick W. Dennis - Los Angeles (+1 213-229-7568, pdennis@gibsondunn.com) 

Alexander P. Swanson - Los Angeles (+1 213-229-7907, aswanson@gibsondunn.com) 

https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html
https://www.cdc.gov/coronavirus/2019-ncov/community/critical-workers/implementing-safety-practices.html
https://www.cdc.gov/coronavirus/2019-ncov/community/critical-workers/implementing-safety-practices.html
https://www.cdc.gov/coronavirus/2019-ncov/community/critical-workers/implementing-safety-practices.html
https://www.osha.gov/Publications/OSHA3990.pdf
https://www.osha.gov/Publications/OSHA3990.pdf
https://www.gibsondunn.com/coronavirus-covid-19-resource-center/
http://www.gibsondunn.com/practices/pages/ENR.aspx
http://www.gibsondunn.com/practices/pages/ENR.aspx
https://www.gibsondunn.com/lawyer/nelson-daniel-w/
mailto:dnelson@gibsondunn.com
http://www.gibsondunn.com/Lawyers/pdennis
mailto:pdennis@gibsondunn.com
https://www.gibsondunn.com/lawyer/swanson-alexander/
mailto:aswanson@gibsondunn.com


 

 

 

6 

 

© 2020 Gibson, Dunn & Crutcher LLP 

Attorney Advertising:  The enclosed materials have been prepared for general informational purposes 
only and are not intended as legal advice. 


	COVID-19 and Personal Injury Tort Liability:  Preliminary Considerations for Businesses

