
 
 

 

May 21, 2020 

 

TRUMP ADMINISTRATION INCREASES PRESSURE ON 
HUAWEI WITH NEW EXPORT CONTROLS THAT WILL LIMIT 
ITS ACCESS TO SEMICONDUCTORS PRODUCED WITH U.S. 

SOFTWARE AND TECHNOLOGY 

 

To Our Clients and Friends:  

On May 15, 2020, the United States Department of Commerce, Bureau of Industry and Security (“BIS”) 
announced a new rule to further restrict Huawei’s access to U.S. technology. The rule amends the “Direct 
Product Rule” and the BIS Entity List to restrict Huawei’s ability to share its semiconductor designs or 
rely on foreign foundries to manufacture semiconductors using U.S. software and technology. 

In 2019, BIS designated Huawei and 114 of its affiliates to the Entity List, which effectively cut off 
Huawei’s access to exports of U.S.-origin products and technology. BIS has claimed that Huawei has 
responded to the designations by moving more of its supply chain outside the United States. Huawei and 
many of the foreign chip manufacturers that Huawei uses, however, still depend on U.S. equipment, 
software, and technology to design and produce Huawei chipsets. 

The rule announced last week has been long anticipated both in the U.S. and China, and comes after a 
period of interagency back-and-forth regarding the precise scope of the rule. In response to the news of 
a pending change, Chinese antitrust regulators warned U.S. semiconductor companies last month to 
expect unspecified retaliation by China if the rule went into effect. In response to last week’s 
announcement, the Chinese Ministry of Commerce said it will take all necessary measures to safeguard 
Chinese firms’ rights and interests. Reports in the Chinese media have suggested the Chinese 
government will put U.S. companies on an Unreliable Entity List, but exactly what Chinese response 
there will be is not yet clear. 

BIS’s action expands one of the bases on which the U.S. can claim jurisdiction over items produced 
outside of the United States. Generally, under the Export Administration Regulations (EAR), the U.S. 
claims jurisdiction over items that (1) are U.S. origin; (2) foreign-made items that are being exported 
from the U.S., (3) foreign-made items that incorporate more than a minimal amount of controlled U.S.-
origin content, and (4) foreign-made “direct products” of certain controlled U.S.-origin software and 
technology. Under the fourth basis of jurisdiction, also known as the Direct Product Rule, foreign-made 
items are subject to EAR controls if they are the direct product of certain U.S.-origin technology or 
software or are the direct product of a plant or major component of a plant located outside the U.S., 
where the plant or major component of a plant itself is a direct product of certain U.S.-origin software 
and technology. Items that are subject to EAR controls may require BIS licensing depending on the 
export classification of the item and its destination, the end use to which the item is being put, and the 

https://www.commerce.gov/news/press-releases/2020/05/commerce-addresses-huaweis-efforts-undermine-entity-list-restricts
https://www.federalregister.gov/documents/2019/05/21/2019-10616/addition-of-entities-to-the-entity-list
https://www.federalregister.gov/documents/2019/08/21/2019-17921/addition-of-certain-entities-to-the-entity-list-and-revision-of-entries-on-the-entity-list
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end user receiving it. Depending on the licensing policy BIS applies to particular exports, BIS can effect 
an embargo on the export of items subject to the EAR to particular countries, end uses, and end users. 

BIS’s new rule allows for the application of a tailored version of the Direct Product Rule to parties 
identified on its Entity List, with a bespoke list of controlled software and technology commonly used 
by foreign manufacturers to design and manufacture telecommunications and other kinds of integrated 
circuits for Huawei. The rule imposes a control on foreign-produced items that are a direct product of an 
expanded subset of specific technology or software described by certain specified Export Control 
Classification Numbers (“ECCNs”) and foreign-produced items that are the direct product of a plant or 
major component of a plant located outside the U.S. where the plant or major component is a direct 
product of the same expanded subset of U.S.-origin technology or software. 

Specifically, the rule will make the following non-U.S.-origin items subject to the restrictions of U.S. 
export controls: 

· Items, such as chip designs, that Huawei and its affiliates on the Entity List produce by using 
certain software or technology that is subject to the EAR; and[1] 

· Items, such as chipsets made by manufacturers from Huawei-provided design specifications, if 
those manufacturers are using semiconductor manufacturing equipment that itself is a direct 
product of certain software or technology subject to the EAR. 

Combined with Huawei’s Entity List designation, this new rule will significantly restrict Huawei’s 
ability to export its semiconductor designs as well as to receive semiconductors from its foreign 
manufacturers. It will also curtail the ability of Huawei to receive semiconductors from the non-U.S. 
subsidiaries of U.S. companies that may have previously been eligible for export to Huawei without a 
license because they were produced from software and technology that would not have triggered export 
licensing through the normal operation of the Direct Product Rule. Taken together, these changes mean 
that BIS can now block the sale of many semiconductors manufactured by a number of non-U.S.-based 
manufacturers that Huawei uses across its telecom equipment and smartphone business lines. (See the 
chart below for a description of the Huawei-related transactions now subject to BIS review.) 
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The new rule grandfathers certain semiconductor production already occurring. Where production had 
already begun by May 15, 2020 on foreign-produced items based on Huawei design specifications in 
foreign factories utilizing U.S. semiconductor manufacturing equipment, these product will not be 
subject to the new licensing requirements if they are exported, reexported, or transferred by 120 days 
from the effective date. 

BIS is accepting comments to the interim final rule for 30 days, companies impacted by the new rule 
should consider providing comments to BIS. Gibson Dunn has extensive experience helping companies 
in this area, and can assist in drafting comments. 

____________________ 

[1]   Interestingly, the new rule appears to restrict only the transfer of these items between Huawei 
entities. This appears to be inconsistent with the description of the restriction offered in the interim final 
rule and the Department of Commerce press release announcing the change, both of which suggest that 
the restriction is broader—limiting the provision of covered items to any person. The broader 
formulation of the rule would effectively prohibit Huawei from providing its semiconductor designs to 
any foundries—not just those that it owns, such as HiSilicon. 

 

The following Gibson Dunn lawyers assisted in preparing this client update: Judith Alison Lee, Chris 
Timura, R.L. Pratt and Allison Lewis. 
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Gibson Dunn's lawyers are available to assist in addressing any questions you may have regarding the 
above developments.  Please contact the Gibson Dunn lawyer with whom you usually work, the 

authors, or any of the following leaders and members of the firm's International Trade practice group: 

United States: 
Judith Alison Lee - Co-Chair, International Trade Practice, Washington, D.C. (+1 202-887-3591, 

jalee@gibsondunn.com) 
Ronald Kirk - Co-Chair, International Trade Practice, Dallas (+1 214-698-3295, 

rkirk@gibsondunn.com) 
Jose W. Fernandez - New York (+1 212-351-2376, jfernandez@gibsondunn.com) 

Marcellus A. McRae - Los Angeles (+1 213-229-7675, mmcrae@gibsondunn.com) 
Adam M. Smith - Washington, D.C. (+1 202-887-3547, asmith@gibsondunn.com) 

Stephanie L. Connor - Washington, D.C. (+1 202-955-8586, sconnor@gibsondunn.com) 
Christopher T. Timura - Washington, D.C. (+1 202-887-3690, ctimura@gibsondunn.com) 

Ben K. Belair - Washington, D.C. (+1 202-887-3743, bbelair@gibsondunn.com) 
Courtney M. Brown - Washington, D.C. (+1 202-955-8685, cmbrown@gibsondunn.com) 

Laura R. Cole - Washington, D.C. (+1 202-887-3787, lcole@gibsondunn.com) 
R.L. Pratt - Washington, D.C. (+1 202-887-3785, rpratt@gibsondunn.com) 

Samantha Sewall - Washington, D.C. (+1 202-887-3509, ssewall@gibsondunn.com) 
Audi K. Syarief - Washington, D.C. (+1 202-955-8266, asyarief@gibsondunn.com) 

Scott R. Toussaint - Washington, D.C. (+1 202-887-3588, stoussaint@gibsondunn.com) 
Shuo (Josh) Zhang - Washington, D.C. (+1 202-955-8270, szhang@gibsondunn.com) 

Europe: 
Peter Alexiadis - Brussels (+32 2 554 72 00, palexiadis@gibsondunn.com) 

Nicolas Autet - Paris (+33 1 56 43 13 00, nautet@gibsondunn.com) 
Attila Borsos - Brussels (+32 2 554 72 10, aborsos@gibsondunn.com) 

Patrick Doris - London (+44 (0)207 071 4276, pdoris@gibsondunn.com) 
Sacha Harber-Kelly - London (+44 20 7071 4205, sharber-kelly@gibsondunn.com) 

Penny Madden - London (+44 (0)20 7071 4226, pmadden@gibsondunn.com) 
Steve Melrose - London (+44 (0)20 7071 4219, smelrose@gibsondunn.com) 
Benno Schwarz - Munich (+49 89 189 33 110, bschwarz@gibsondunn.com) 

Michael Walther - Munich (+49 89 189 33-180, mwalther@gibsondunn.com) 
Richard W. Roeder - Munich (+49 89 189 33-160, rroeder@gibsondunn.com) 
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