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Numerosity Analysis Fix Can Improve Class Cert. Decisions 

By Bennett Rawicki (July 28, 2020, 3:53 PM EDT) 

The first prerequisite for class certification is, according to Federal Rule of Civil 
Procedure 23(a)(1), a class "so numerous that joinder of all members is 
impracticable."[1] 

If joinder is practicable, there is no need for a class action, which the U.S. Supreme 
Court emphasized is "an exception to the usual rule that litigation is conducted by 
and on behalf of the individual named parties only" in Wal-Mart Stores Inc. v. Dukes 
in 2011.[2] 

Defendants supply no authority for the proposition that the existence of parallel actions should 
automatically reduce the number of prospective class members for purposes of the class 
certification inquiry.[5]  

This court and others have viewed the entities that already sued through the lens of whether they 
would opt out. Some courts find an existing lawsuit as sufficient evidence they would opt out.[6] Others 

Numerous cases have analyzed numerosity, creating elaborate multifactor tests in Bennett Rawicki 
the process.[3] As this case law has developed, it has become untethered to the text  
of Rule 23. There is a trend of courts analyzing numerosity without remembering that the inquiry 
concerns joinder, not individual suits, and practicality, not formalism. Returning to the text will remedy 
four errors and refocus the numerosity analysis on the critical question: whether joinder is practicable. 

Analyzing Members of the Putative Class That Have Already Sued 

Take the situation where multiple members of a putative class have already filed complaints before the 
court decides certification. Since those entities have already sued, it makes sense to discount them 
when determining the count of class members who would need to be joined if the court denied 
certification. To use an extreme example that the U.S. Court of Appeals for the Fourth Circuit considered 
in Roman v. ESB Inc. in 1976, if 44 of 53 putative class members already brought suit, joining the 
remaining nine would not be impracticable.[4] 

More recently, several courts have overlooked the practicality required in the numerosity analysis by 
counting entities that already sued in the number that would need to be joined if certification were 
denied. The U.S. District Court for the Southern District of New York reasoned in MacNamra v. City of 
New York in 2011: 



 

 

do not.[7] But that is the wrong question. 
 
Although the number of opt outs reduces the number of class members, it does not answer whether, in 
the absence of a class at all, joinder of those who qualify as class members would be practicable. That is 
the right question according to Rule 23's text.  
 
The proper, practical way to consider members of the putative class that have already sued is to 
discount the difficulty of joining them to the lawsuit if the court did not certify the class. Otherwise, 
courts would be treating a current plaintiff the same as an entity across the country that has never 
heard of the lawsuit. The numerosity analysis demands more practicality than that. 
 
Analyzing Members of the Putative Class That Share a Common Decision Maker 
 
In some class actions, there are separate legal entities that each suffered the alleged injury but that also 
share the same decision maker. This could be a company that purchased the allegedly overpriced 
product and then was acquired by another class member. Or it could be a mother and her children 
exposed to the same pollutant. 
 
Although the subsidiary and the children are distinct class members in the formal sense, courts have 
been mistakenly considering them distinct when deciding whether joinder would be practicable.  
 
This error has arisen in multiple antitrust class actions, including In re: Loestrin, In re: Namenda and In 
re: Solodyn.[8] In each case the court stopped its inquiry after deciding that the subsidiaries were 
distinct class members because they made purchases of the allegedly overpriced products separate 
from their corporate parents' purchases. In none did the court consider whether the subsidiaries would 
actually make different litigation decisions. 
 
The defendants in In re: Niaspan raised the correct point, arguing: "As a practical matter, [p]arents and 
subsidiaries will not make different litigating decisions because they have a 'unity of interests.'"[9] 
 
The court unfortunately did not engage with this argument. It stated only that the plaintiffs "correctly 
note that courts have consistently rejected this argument."[10] The court mistakenly believed those 
other courts had addressed the unity-of-interests argument, and thus followed them.  
 
The proper, practical approach is to consider the number of decision makers when determining whether 
joinder is practicable. Just as a referee views the World Cup as 32 teams rather than hundreds of 
players, courts should view the group of class members through the lens of how many decision makers 
(or teams) there really are.  
 
Weighing the Efficiency of a Class Action Against That of Individual Suits 
 
Another departure from Rule 23's text rears its head when courts consider judicial economy. Courts 
appropriately consider the efficiencies and burdens on the courts and parties when determining 
practicability of joinder. The problem is that several courts forget that the question is practicability of 
joinder. They consider the practicability of individual suits. 
 
For example, in Meijer Inc. v. Warner Chilcott Holdings Co. III in 2007, the U.S. District Court for the 
District of Columbia reasoned that judicial economy favored class certification because the alternative 
was 30 individual actions.[11] The U.S. District Court for the District of Massachusetts certified a class 



 

 

in In re: Nexium Antitrust Litigation in 2013 because it believed the alternative was "litigating the same 
exact claims in multiple courts across the country."[12]  
 
Properly understood, the judicial economy inquiry is whether a class action is more economical than the 
putative class members joined in one suit.[13] A class action and a joined action each have their 
administrative burdens, and that is what litigants should be briefing and courts should be deciding. 
 
Considering the Cost of Litigating Individual Suits Rather Than a Joined Action 
 
A fourth fault some courts make is to consider the cost to putative class members if each had to sue 
individually. This is relevant to the factor whether, in the absence of a class action, the putative class 
members would have the ability and motivation to pursue their claims.[14] 
 
Most courts correctly account for the likelihood that, in a joined suit, the putative class members would 
share costs.[15] But a few courts have compared each class member's claim amount against the cost for 
each class member to litigate individually.[16] 
 
And class counsel continue to argue this when seeking certification.[17] Courts should disregard it. The 
proper approach when considering practicability of joinder is the cost of joining an action, not litigating 
independently.[18] 
 
Conclusion 
 
By retethering to the text of Rule 23, courts can avoid the four errors explained above and focus the 
numerosity inquiry on what matters: whether joinder is practicable. 
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