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Overview of DOJ & SEC Enforcement Resolution Vehic

Criminat Civil
DOJ 7 ||sEC
A Declination ADeclination

A Declination w/ Disgorgement]| ACivil Injunction
A Non-Prosecution Agreement || ACeaseand-Desist Orders

A Deferred Prosecution ANon-Prosecution Agreement
Agreement ADeferred Prosecution

A Guilty Plea Agreement

A Trial ATrial
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An Introduction

- : \
NPAs, DPAs, and Declinations - /;l
A

A NPAs and DPA®present a middle ground between indictment/guilty
plea/trial and declination. DOJ/SEC agrees to forgo prosecution in
exchange for monetary penalties, admission of responsibility, agreement
not to commit further violations of law and to disclose any such violations,
remediation, and cooperatianboth past and future. Typically the
agreements are for a term of 3 years, and both NPAs and DPAs typica
publicly available documents.

ya

¢ NPAssignal a lesser form of resolution than a DPA, though they
contain many of the same base provisiotNdPAs are voluntary, out
of-court agreements between a corporation and DOJ/SEC. There Is
no indictment, no plea, and charges are not filed with a court. NPAs
Increasingly require voluntary disclosure of new conduct.
Monitorships are less likely with an NPA than a DPA.
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NPAs, DPAs, and Declinations o 7\

An Introduction eSS
A

¢ DPAsre voluntary prandictment alternatives in which DOJ agrees to
suspend prosecution for a period of years. The defendant pays a fine,
agrees to a statement of facts, and commits to abide by certain
requirements. DPAs are filed in federal court along with a charging
document (e.g., a criminal information) and waiver of the Speedy Trial Ac
If necessaryA DPA is subject to judicial approval, though the court does
notl LILINE @S UKS aSuaiafSYSyud U0USNyao
AY | RAaAYA&aalt 2F G0KS OKFNBSa || Fi
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NPAs, DPAs, and Declinations

An Introduction

A Declinations with Disgorgemerit N2 &S FNRBY 5hW
Program, which was formalized as the FCPA Corporate
Enforcement Policy in November 2017 (Justice Manual 9
47.120), but are no longer limited to FCPA matters.

These resolutions are public and blur the line between
traditional declinations and NPAs. Like NPAs, they:

A are letter agreements, countesigned by the company
A require disgorgement;
A may require admissions;

A may impose continuing cooperation and compliance
requirements; and

G2 KSy | O2YLJ) ye
voluntarily seldisclosed
misconduct in an FCPA matter,
fully cooperated, and timely and
appropriately remediated, . . .
there will be a presumption that
the company will receive a
declination absent aggravating
circumstances involving the
seriousness of the offense or the
Y6 GdzZNSE 2F (KS 2

Enforcement Po

ANBaSNWS 5hwQa NAIKG G2 K 9-47.120¢ FCPA Corpor/atye/
lic

company fails to comply with the declination terms.

TT

I G

Nonpublic declinations remain an option but are typically reserved for matters where there
Is no legal case to be made or DOJ believes another agency can adequately and fully resolv

the matter.
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NPAs, DPAs, and Declinations

Use by SEC and DOJ

A Filed with court as public A Not filed with court, but A Not filed with court
record typically public A Public by design
A Accompanies criminal A No charging documents A No charging documents
information A Includes statement of facts A Includes light factual
A Includes statement of facts A Usually termlimited statements
A Termlimited A Tolls SOLs A Disgorgement typical
A Tolls SOLs A Financial penalties common A Voluntary disclosure a
A Financial penalties A Rarely deniable in collateral prerequisite
A Rarely deniable in collateral litigation A Leaves door open to
litigation A Voluntary disclosure future charges
A Waiver of the Speedy Trial increasingly required
Act A Less likely to include a
monitorship than a DPA
A Not filed with court; typically A Not filed with court; typically A N/A
public public
A No complaint A No complaint
A Includes statement of facts A May include statement of facts
A Termlimited A Agreementto enterfuture
A Tolls SOLs tolling agreement
A Financial penalties A May include financial penalties
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Other Agency Resolutions

Enforcement Responsibilities

FinCEN (Civil) CFTC (Civil) OFAC (Civil)

FIinr

FINRA (SRO)

FinCen and Bank Requlators
A Informal Enforcement Actions
A Public Enforcement Actions

¢ Consent Orders, C&D Orders, Formal
Agreements

A Civil Enforcement Measures

C
C

C
C

Civil Monetary Penalties (CMPs)
Remedial Measures, including SAR and
CDD lookbacks

Independent Monitors and Consultants
Regulatory Reporting and Oversight

GIBSON DUNN
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NPAs, DPAs, and Declinations

Benefits and Risks

CarefulAnalysis Required Before Entering DPA, NPA, or Negotiated Declination

C May mitigate potential collateral consequencesf indictmentor conviction, including
regulatorlicense suspensigrsuspension or debarment from contracting with government
entities and/or international development organizations such as the World Bewakcial
impacts onthe companyand other reputationaharm.

C One press dayith ability to negotiate factual assertions/crafte narrativein agreements

C Mayreduce risks of indictment/convictiormpactson innocent corporate stakeholders
(employees, pensioners, shareholders, creditors, customers, etc.).

C Enables prosecutors tailor remediation and compliance measurés fit the nature of
misconduct.

However, threeyear compliance, disclosure, and remediation obligations associated with NPAs
and DPAs (including corporate monitors), and material risks in event of a breach require counselec
analysis before entering into a corporate resolution.
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NPAs and DPAS

Key Terms

Key Considerations1 Negotiating an NPA or DPA
C Entity

U Parent vssubsidiary
U Domestic vs. foreign entity

C Duration
U Increasinglyniform at3 years
U Extensiorand sunset provisions
U Cooperation against individuals may last until the end of individual action

C Mandatory Disclosure of Other ConductScope

u Copduct related to specific statutes.all potential criminal conduct

0 ! Oldzl f ONARYAYyIlIf O2YyRdzO0 @ad® GSOARSY OS¢ 2
C Statement of Factg Scope

U Degree ofdetail and ével of management involvement
U Vicarious liability considerations

C Reporting Requirements
U Corporate monitor vs. seteportingvs. hybrid arrangement
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NPAs and DPAS

Key Terms

Key Considerations1 Negotiating an NPA or DPA

C Penalty
U Reduction considerationgcluding acknowledgement of parallel resolutions

C Scopeof Agreement Notto Prosecute
U Narrower conducin Statementof Facts vs. broader
U Date limitations
U Violations of specified laws

C Admissions
U Admission vsnon-admission
U Clearadmission vs. acknowledgment of actions by employees

C Publicity
U Nondenialclause (publicly, and in subsequent or collateral litigation)

C Cooperation
U Specifiedther agencies vs. all; foreign authority cooperation requirements
U Related to conduct in Statement of Facts vs. broader

C Breach
U Who determines whether breach has occurred and according to what process
U What constitutes breach; materiality considerations
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Number of Agreements

DOJ and SEC NPA and DPA Statistics

Corporate NPAs and DPAs, 2606sent
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*Data throughSeptember30, 2020
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DOJ and SEC NPA and DPA Statistics

Monetary Recoveries, 208fresent

Total Monetary Recoveries Related to NPAs and DPAs
20002020 YTD
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*Note: Values include all applicable known domestic civil penalties, criminal penalties, and related civil and criminadreatii amounts.

*Data throughSeptember 302020
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Declinations with Disgorgement

5hw KIa SYGSNBR Ay(?2

c GRSOfAYLFGAZY

¢

launch of the FCPA Pilot Program, with associated disgorgement amounts totaling

approximately$18 million

Company Disgorgement Amount
HMT LLC 2016 $2,719,41
NCH Corp. 2016 $335,34!
Linde North America, Inc. 2017 $7,820,00
CDM Smith, Inc. 2017 $4,037,13
Insurance Corp. of Barbados Ltd. 2018 $93,94(
Cognizant Technology Solutions Corp. 2019 $2,976,210

* Cognizant disgorgement amount equals total imposed in addition to $16,394,351 in disgorgement ordered by the

SEC in a parallel resolution, which DOJ credited in full.

In addition, DOJ issued seven public declinations.

GIBSON DUNN
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What Drives Outcomes?

DOJ Guidance: NPAs and DPAs

A5hwWwQa WdzadAOS alydzadt A& AYUSYRSR (2 &
potential investigation outcomes:
SectonHy Ponn 2F GKS YIlydzrf LINPODARSA
that should be applied in determining whether to charge a corporation. Factors
to be weighed include:

A Nature and seriousness of the offense;A  Timely voluntary disclosure;

A Pervasiveness of wrongdoing; A Remedial actions taken;

A Recidivism; A Collateral consequences of prosecution;

A Cooperation, including as to potential A Adequacy of alternative remedies;
wrongdoing by individuals; A Adequacy of prosecution of individuals;

A Adequacy and effectiveness of the and

O2NLE NI UA2YyQd O2Y I8 Adrebt®F ankMeBnd NI YT

Section 947.120 of the manual details the FCPA Corporate Enforcement Policy,
which credits voluntary setlisclosure, full cooperation, and timely and
appropriate remediation.

GIBSON DUNN A 19



What Drives Outcomes?

DOJ Guidance: NPAs and DPAs

/ Justice Manual Principles of Federal Prosecution of Business Organizatioh

A

GLY OSNIIAY AyaidlyOSaz Ad YIF& 0S | LILINRE LINR I

than indictment. Norprosecution and deferred prosecution agreements, for example, occupy al
important middle ground between declining prosecution and obtaining the conviction of a
O 2 N1J2 NJ {-R8&2¢g0dB¢ Wa o

Gw2BKSNE GKS O2ttl SNt O2yaSldsSyoSa 27 |
be significant, it may be appropriate to consider a fpvasecution or deferred prosecution
agreement. . . . Under appropriate circumstances, a deferred prosecution egpnoesecution
agreement can help restore the integrity o2 Y LJI opeafians and preserve the financial
GALFLOATAGE 2F | O2NLIRNIGA2Y OGKFG KlFa Sy3l3as
ability to prosecute a recalcitrant corporation that materially breaches the agreement. Such

F ANBSYSyida | OKASOS 20KSNJ AYLRZNIIYyd 202S00A
JM 928.1100.B.

—

X0«

- /
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What Drives Outcomes?

NPAs and DPASs in Practice

A DOJ has not made a clear policy statement distinguishing when an NPA, DPA, or
declination with disgorgement is appropriate.

A Historically, although there is no formal guidance distinguishing what conduct will
yield an NPA or DPA, NPAs generally have been reserved for cases where compal
have fully cooperated and remediated,;

In certain statutory schemeasnotably FCPA, tax and, more recently, sanctions
enforcement have voluntarily selflisclosed,;

engaged in less facially egregious conduct than might merit adeAgr
are subject to related resolutions in other countries and DOJ wishes to account
for certain sensitivities in the multijurisdictional resolutions.

A Penalty and forfeiture amounts also tend to be lower for NPAs than for DPAs, but
final payment amounts may be negotiated after deciding on a resolution vehicle,
and the lower values may be a product of multiple factors, most notably the nature

of the underlying allegations.
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What Drives Outcomes?

DOJ Guidance: Declinations with Disgorgement

/é( 2 KSY | O02YLJ yeé -distlased @RdordiyCiin aNKAPA madted tullly
cooperated, and timely and appropriately remediated, . . . there will be a presumption that

the company will receive a declination absent aggravating circumstances involving the
ASNA2dzaySaa 2F (KS 2FFSyasS 2N G4KS yI (dz2NB
\_ 9-47.120 FCPA Corporate Enforcement Policy

A Aggravating circumstances include but are not limited to:

A involvement by executive management of the company in the misconduct;
A a significant profit to the company from the misconduct;
A pervasiveness of the misconduct within the company; and
A criminal recidivism
A In 2019, Assistant Attorney General Benczkowski clarified that the presence of one or more
F33IANF OFGAYy3T FlLOG2NARA ¢gAftt ayz2i ySoOSaal NAf @
otherwise in full compliance with the policy.
A ¢KS NBOAASR SYyF2NDSYSyd LR
AY 2NRSNJ G2 ljdzr t AFe T2NJ®2
O2YLJl yed | OKS GAYS 2F 4K

o0& YI15a OtSt
2/ NE RA&Of 24
RAA&Of 2adzNB dé

A
dz

f
f
S
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What Drives Outcomes?
Voluntary Disclosure and Declinations with Disgorgement

Cognizant

Since the 2016 policy changdl of the DOJ declinations with disgorgement announced haye
involved voluntary disclosures. Voluntary disclosure is a prerequisite to declination and can, at
least in some cases, neutralize substardildged aggravatinfactors.

A Cognizanself-disclosedthe payment of an approximately $2 million bribe to Indian government officials.
Resulting in:
A An SEC ceasmd-desist proceeding for alleged FCPA bribery, baoidrecords, and internal
controls violations. Cognizant agreed to pay a $6 million civil penalty together with disgorgement
($16,394,351) and prejudgment interest ($2,773,017).
A A DOJ declination with disgorgement, requiring Cognizant to disgorge additional profits ($2,976,21(
allegedly earned outside the SOL period covered by the SEC resolution.

A Aggravating Circumstances:
A Alleged involvement of President, General Counsel, COO and VP of Administration.
A President and General Counsel allegedly authorized payment of the approximately $2 million bribe
and concealed the bribe through false construction invoices.
A President and General Counsel were charged criminally by DOJ and civilly by SEC.
A COO consented to SEC ceaséd-desist order for booksnd-records and internal controls violations
and agreed to pay a civil penalty of $50,000.

GIBSON DUNN 23



What Drives Outcomes?

Voluntary Disclosure and Declinations with Disgorgement

[Voluntary seldisclosure is not, however, sufficient to guarantee a declination. ]

/ AFresenius seMlisclosed potential FCPA violations resulting in:
A An NPA and criminal penalty of approx. $85 million.

% fResenus A An SEC ceasmd-desist order requiring Fresenius to pay
v+ MEDICAL CARE

2019 $147 million in disgorgement + PJI.

AAlthough Fresenius received voluntary sdiclosure credit, the

company did not receive full cooperation credit becausdldgedly

did not timely respond to certain requests or provide fulsome

responses.

Mlleged ggravatingcircumstancesPervasiveness of misconduct

(misconductallegedly occurredh 13 countries and continued Iin

certain countries for 4 years aftseltdisclosure)significant profits
\ ($140 million); length of alleged scheme (9 ygars /
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What Drives Outcomes?

NPAs and DPAs in 2020

A 22 of the26 NPAs and DP#&sdate this year have been DPAs, marking a sharp
decline in the percentage of NPAs on an annual basis.

There has been only one declination with disgorgement to date in 2020, so the balance
NPAs is not being subsumed by this new category of agreement.

A Since 2016, the number of DPAs and NPAs has been roughly even each year.

Agreements by Year

100s
20%a
20%a
T0%a
60%a
30%a
40%a
30%a
20%
10%a

2012 2018 017 2018 2019 2020YTD

mDPA “NPA  Dedmahon
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What Drives Outcomes?

NPAs and DPAs in 2020

AFour agreements concluded to date this yeaill with mitigating circumstanceswere NPAs.

At dzOAAL LYGSNYIFGA230he2020)2f dziA2yas [[/ oa! L{£0
¢CKS bt! OAGSR GKS FIOG OGKFGO 'L{Q&a LINRPFAOGA ¢
are residents of, or descendants of residents of, &askarNative villages that are severely
economically disadvantaged.

Altyl TFHLR2IEAY . dad 6a.1.aé¢0 | yR .(Apy2020) I L2 £ A
The NPA noted that BHS is in the process of closing its operations. The extreme measure of
effectively going out of business may have weighed in favor of unusual leniency.

A 26SN {2fdziA2y a (BepténdbANFRO A2y O6aGt { LEO
The NPA noted that PSI had already settled a civil class action lawsuit and paid the SEC a civil
Y2YySGulNe FAYST Ad Ft&az2 y240SR GKFG t{L g2d#f R
2S2LI NRAT AYy3 (0KS /2YLIyeQa O2yuUAydzsSR OAl oAt

ARockwater Northeast LLC and Select Energy ServicegSegtember 2020)

These weralleged Cleaiir Act violations investigated by the EPA and DOT, and six individuals

pleaded guilty. Adequacy of prosecution of individuals is one factor that DOJ considers in making
charging decisions.
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What Drives Outcomes?

NPAs and DPAs in 2020

There were certain cases that would appea

r to have been strong contenders for NPAs in

previous years, suggesting a possible move away from NPAs.

Propex entered into a DPA with DOJ Fraud and agre¢
pay a combined $1 million to resolve allegations that
from July 2012a | NOK HAamcX 2yS 2
GN} RSNER Sy3aFr3aSR Ay dallk?
impression of increased supply/demand by placing
orders on the market that one intends to cancel befor
execution).

MLCI entered into an NPA with DOJ Fraud and agree
pay a combined $25 million to resolve allegations tha|

Fronl 0RH O MY DI é Qa4 Qa LINBSOA 2
in spoofing.

Propex engaged an independent compliance consult;
02 SOFfdzqr S Ada LINRINIY
enhancement of its compliance program and internal
O2Yy (I NRf & d¢

Unlike Propex, Merrill Lynch did not engage an
independent third party.

No voluntary disclosure credit; received credit for
cooperation. The DPA did, however, note that the
Spoofing Orders continued through March 2016, desj
0KS GN} RSNQRa O2yRdzOG 0 SA
management in May 2014.

No voluntary disclosure credit; received credit for
cooperation and remedial measures.

GIBSON DUNN
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What Drives OQutcomes?

NPAs and DPAs in 2020

.

Other companies similarly engaged in significant cooperation, but nonetheless received

Entered into a DPA and paid $43 million in crimine
fine and forfeiture to resolve allegations that the
company violated the Federal Food, Drug, and
Cosmetic Act.

Entered into arNPAfor alleged FCPA violations anc
paid $85 million in criminal fine, $147 million in
disgorgement andPJl

% DPZ

)

Pentax did not receive voluntary selisclosure
credit, but DOJ awarded full cooperation credit for
GLINR I OUA OGSt e ARSYUATeEeA
fA1Ste 6S 2F AyiSNBaidx
DOJ] about facts and issues that were not the foct
2F (0KS &dzoLR2Syl Xé¢ &adzmyY
Reports to the FDA before DOJ began its
investigation, engaging in remedial measures, and

enhancing its compliance program.

Fresenius received voluntary selisclosure credit
and partial credit for its cooperatiomcluding,
FY2y3 20KSNJ 0KAYy3ayYy aoO
investigation; making regular factual presentations
to the Department; . . . [and] collecting, analyzing,
and organizing voluminous evidence and
information from multiple jurisdictions for the
5SLI NOYSy( o¢
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What Drives Outcomes?

NPAs and DPAs in 2020

[What conclusions can we draw? ]

A The decision to enter aNPAis driven by multiple factors
(cooperation, remediation, severity of misconduct, etc.).

A Voluntary selfdisclosure appears increasingly to be an important
factor to obtaining an NPA.

With only one declination announced to date in 2020, it would

appear that NPAs in 2020 have not been replaced with
declinations.
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2020 Trends to Watch

A Focus on Corporate Compliance Programs
A DOJ Antitrust DPAs and NPAs
A Parent vs. Subsidiantevel Agreements

A Installment Payments
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Trends to WatchCompliance Program Focus

[ DOJ Guidance on Corporate Compliance Programs }

A OnJune 1, 2020D0J updated its guidance to prosecutors on how to assess corporate
compliance programs when conducting an investigation, in making charging decisions, and
negotiating resolutions.

ACKS WdzyS dzLJRFGS OFffa F2N aFf NBlFazylof Sz
STFSOUAOSYySaa 2F | O2YLI} ye Qa ozvutxlyéé L
SPg2tdziA2y YR AYONBlIaAy3d az2LKAAGA0I0ARZY =z

A KeyTakeaways
0 Importance of ongoing risk assessments
o Importance of adequate resources and

accessibility
o Testing the design of the program U.S. Department of Justice
o Continued focus on third parties Criminal Division
o M&A due diligence Evaluation of Corporate Compliance Programs
(Updated June 2020)

For additional information https://www.gibsondunn.com/dojupdatesguidanceregardingevaluatiorof-corporatecomplianceprograms/
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Trends to Watch: Compliance Program Focus

5hWanals A A aA 2y Qa deegding & 9BdzX R yVidGy 27
Complianceg NP 3 Nfbcyséssni KNSS & Fdzy Rl Y thetDOX  [j dzS &
prosecutors should ask in assessing compliance programs:

o 1000
“ u Is the progranwell designe®

Is the program being applied earnestly and in good faith?
{C}}" Is the progranadequately resourced and empowered

to function effectively?

‘Q‘ F Does the programwork in practice?
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Trends to Watch: Compliance Program Focus

In considering those three fundamental questions,
DOJ prosecutors will focus on how companies

USS. Department of Justice
Criminal Division

Assess Risk i

(Updated June 2020)

A Implement learnings from their periodic reviews in policies, procedures, M B

The “Principles of Federal Prosecution of Business Organizations™ in the Justice Man:
describe specific factors that prosecutors should consider in conducting an investigation of a

and controls
A Emphasize lessons learned (e.g., tracking and incorporating any of these

lessons into its periodic risk assessments) ; mf,:?::m:ﬂzg;ngﬁﬁ
Monitor and Test ==y
A Adapt controls to address areas of risk identified through the e —

implementation of their programs e

or reporting obligations).

A Meaningfully review their compliance programs (and key risk areas) e e s ot

Allocate Adequate Resources and Provide Access
A Provide their compliance functions adequate resources and access to
boards, management teams, employees, and data sources

Key DOJ Areas of Focus

Manage Third Parties
Aalyr3asS GKANR LI NGASE aiGKNRdAAK2dzi G$KS tAFSaLlry 27
A Document the business rationale for utilizing a third party and conduct

I LILINR LINAF GS RdzS RAfAISYOS o6FaSR 2y (KS (GKANR LJ N
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Trends to Watch: Compliance Program Focus

A The FCPA Resource Guide was also updated July 2020, which gives insigt
iInto how DOJ and SEC evaluate compliance programs:

(6eKSaS O2yaARSNIGA2ya NBFE SO GKS NBO
gl & y2i IASYSNrtte STFTFSOUAOSOP 5hw R
Oy SOSNI LINBGSYy G Ittt ONAYAYIlLE | O0A (i
K2f R O2YLJI yASa G2 | aidlyRFENR 2F LIS S
k --FCPA Resource Guide, 57.

GIBSON DUNN 3



Trends to Watch: Compliance Program Focus

A Compliance program enhancements are a major policy focus for DOJ wher
negotiating DPAs and NPAs.

2 SQUS Y2OSR I gl & T N&EQEr fierpaymine
from corporations, and are in every case taking great care to achieve
the maximum public benefit available using all of the tools at our

disposal, be they fines, other monetary payments, improvements t
internal processes such as compliance or reporting functions, or any
number of oversight and assurance mechanisms.

This attention not just to corporate punishment, but also to corporate rehabilitatishich
of course is a key way to deter future criminal conduct, decrease recidivism, and otherwise
protect the publia is having, we believe, a real impact on corporate behavior, and it is
something | have every confidence the Criminal Division will continue to prioritize in th
years ahead.

\ --Acting Assistant Attorney General Brian C. Rabbitt (Remarks at Practicing Law

Institute White Collar Conference (Sept. 23, 2020)
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Trends to Watch: Compliance Program Focus

A Compliance enhancementsat have already been implemented are seen as
a significanmmitigating factor.

ﬂ aSeptember 202@MPAwith JPMorgan Chase, DOJ highlighted compliance prog%
enhancementsimplemented since the time of the alleged conduct:

A Adding hundreds of compliance officers and internal audit personnel, with significant
increases in compliance and internal audit spending;

A Improving antifraud manipulation and policies;

A Revising trade surveillance program, with continuing modifications to the parameters
used to detect potential spoofing in response to lessons learned,

A Increasing electronic communications surveillance program, with ongoing updates tp the
universe of monitored employees and regular updates to the lexicon used,

A Implementing tools to better supervise traders, including a Supervisory Portal that
integrates metrics ranging from attendance at trainings to traehelgted alerts;

AclF1Ay3 SYLX 2eSSaQ O2YYAUGYSyd G2 O2YLIXRAL
compensation decisions by seeking feedback from risk and control professionaljhd

A Implementing quality assurance testing of processing of surveillance alerts.
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Trends to Watch: DOJ AntitrusPAsand NPAs

Leniency aniDPASNPAS

A" YRSNI 0KS 5hW ! yOAGNHzZZG 5A0Aarz2yQa f
individual to selreport an antitrust violation can qualify féeniency but the
Division has historically required others involved in the conspiracy to plead guilty o
face indictment.

CORPORATE LENIENCY POLICY

The Division has a policy of according leniency to
corporations reporting their illegal antitrust activity at an
early stage, if they meet certain conditions. "Leniency" means
not charging such a firm criminally for the activity being

reported. (The policy also is known as the corporate amnesty or

corporate immunity policy.)

A Thus, to incentivize seféporting, the Division has historically expressed that it
disfavors the use oNPAsand DPA40 resolve antitrust investigations for
companies that do not qualify for leniency.
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Trends to Watch: DOJ AntitrusPAsand NPAs

Leniency an®DPASNPAS

Consistent with its general disfavoringiPAs the Antitrust Division has
entered intoNPAsassociated witlonly two investigations since 2006

agencies participating in an interagency Financial Fraud
Enforcement Task Force, reachidBAswith four major financial
institutions (GE Funding, JPMorgan Chase, UBS AG, and
Wachovia) to resolve allegations of anticompetitive conduct in' Qe
the municipal bond derivatives market.

A Then, in2016 the Division reacheNPAswith two defense contractors in
connection with a broader investigation into alleged efforts to defraud the Foreign

Military Financing Fund.

GIBSON DUNN a



Trends to Watch: DOJ AntitrusPAsand NPAS
Leniency an@DPASNPAS

A Before 2019, the Division entered intaly three DPAs all in 20132014.

Yy A Two of these agreements were reached with major financial institutions
» RBS

Royal Bank of Scotland and Lloyds Banking Graumpcharges of

manipulating LIBOR submissions. THeBAsvere reached in conjunction

with the DOJ Criminal Division. They were in part motivated by collateral

O2yasSljdzsSyO0Sa (2 GKS o6lyl1aQ oAt Ald.

cause. The Antitrust Division at the time reiterated its general aversion to

LLOYDS DPAsand the thepl?\egu}y As:sistant Attorney General reinforged that

BANKING GROUP ;Ht' thereisy 2 AGASEOSLIAZY FT2NJ TAYIlI YOANRASAY
or DPA%b €

A The thirdDPA reached with Washington Gas Energy Systems for conspiracy
to violate Federal procurement laws, was reached in conjunction with a

Washington Gas YydzYo SNI CSRSNIt 3ISYyOASaz AyOf dzZRAY:

Energy Systems of Columbia, General Services Administration, SBA, and FBI.

A Washington Gas Affiliated Company

o /
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Trends to Watch: DOJ AntitrusPAsand NPAs

Increase in AntitrudDPAS

Beginningin June 2019, we have seen a sharp increase in the U3BAdy the Antitrust

Division. The Division has since entered sitdPAS representing the first examples of these

agreements being used to resolparely antitrust-based charges

Fiveof these agreements have been with companies connected to a common conspiracy

investigation into anticompetitive conduct in the generic drug industry. In addition to the five

that have enterednto DPAghus far, the Antitrust Division has charged two more companies in

connection with this investigation.

A Gibson Dunn navigated negotiation of the first of these agreements, which carried a

criminal penalty of $225,000. Criminal penalties associated with this investigation have
since ranged as high as $20dlion.

Thesixth DPAwas withFlorida Cancer Specialists to resolve allegations of anticompetitive
conduct in the oncology industry.
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Trends to Watch: DOJ AntitrusPAsand NPAs

Increase in AntitrudDPAS

/ Guidance for Practitioners \
1. The six recent AntitrudDPAsall in health care fields, indicate that the

Division could be more willing to pursud®&Awhere convictions would
have collateral consequences such as exclusion from Federal health care
programs. All of thd®PAdave referenced such consequences as
motivating factors.

2. Multiple of these agreements also included coverage for corporate
directors, officers, and employees.

3. lItis also noteworthy that the Division has not imposed continuing
monitoring and reporting requirements in any of the six redeRAs
beyond one obligation tgelfcertify at the end of theDPAterm; such
requirements are not typical for Antitrust Division agreements.
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Trends to Watch: DOJ AntitrusPAsand NPAs

Antitrust Further Opens the Door foPAs

A Additionally, in July 201@\ssistant Attorney Genera{lakan Delrahimannounced a formal

policy shift to allow prosecutors to more actively consider resolving antitrust investigations

with DPASN certain circumstances.

/ owind of Change: A New Model for Incentivizing Antitrust Compliance Proggams \

G¢KAA OKFyYy3aS Ay U Kré&oghithothad évehyi Goind corpotadteRitizéh vith/ad |
comprehensive compliance program may nevertheless find itself implicated in a cartel investigation
¢CKS 5A0AaA2yQa yS¢ | LIINRBI OK | ff2¢a LINRA&SOdzi?2
DPA B KSY GKS NBftSOlIyd ClFLOU2NARXZ AyOfdzRAY3a GKS
program, weigh in favor of doirgp. . ..

We will, however, continue to disfavor neprosecution agreementsNPA3$ with companies that do not
receive leniencyecause complete protection from prosecution for antitrust crimes is available only t

D the

QrstcompanytosleNSLJENI] YR YSSG GKS /7 2NLIR2NY 4GS [SV@VO@

The new policy considers tie2 dzNJ K| f f YIF NJ a 2F da322R |02

(i) having an effective compliance program) seltreporting wrongdoing,
(iii) cooperating with investigations, ar{d/) remedying past misconduct.
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Trends to Watch: DOJ AntitrusPAsand NPAs

Antitrust Further Opens the Door foPAs

A The invitation to us®PANB & dzf 1 SR Ay a2YS aLISOdzZ I A2y NJ
leniency program. Specificalijye availability of DPAscaused some to ask what incentives
remain for companies to be firstnovers for leniency purpose particular because self
reporting was indicated as a factor in considering deferred prosecution.

K)eputy Assistant Attorney Richard Powemsmarked that the Division had heard that
dcompanies uncovering cartel conduct may no longer feel the need to seek leniency a
quickly as possiblebut may instead sit tight and later advocate fdDBAIf leniency is no

f 2y 3ASNI | Gl At 6f Sdé¢

Powers explained that suchawaindd SS | LILINR | OK O2dz R 0S
that & Sty8\ S ¢xBlusigeibenefits include complete immunity from criminal prosecutio
F2NJ 0KS O2YLIlye yR Ala O20SNBR O22LISNI G
t 26 SNA KI & | RRA (wlangd truthfuldeprasértaiiocBRcanipéve the wayidr 6
a fine reductioror .. . resolution by deferred prosecution agreement rather than by guilt
\I_Jf SIé¢ o0dzi GKIFIG aO22LISNY GA2Y A& | LRISYhHAI
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Trends to Watch: DOJ AntitrusPAsand NPAs

Antitrust Further Opens the Door foPAs

\_

Guidance for Practitioners \

This policy shift allows Antitrust Division prosecutors for the first time to
consider compliance programs at the charging stage and not solely at
sentencing.

{GAfEE AG NBYlILAya G2 0S asSSy SE|
compliance programs and the availabilitylPAggenerally will ceexist

with the leniency program in practice.
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Trends to Watch 3:
Parent v. SubsidiaryLevel
Resolutions



Trends to Watch: Spotlight on Entity Decisions

ANegotiating a subsidia#evel vs. parentevel agreement can help mitigate
reputational and other collateral impaatssuch as suspension or debarment.

ADepending on several factors, including the involvement and responsibility of the
parent company and the length and severity of the offending conduct, among others,
outcomes can look very different:

6 Parentlevel NPA or DPA, only \

A Declination with disgorgement for
parent or subsidiary

Violations by multiple subsidiaries may
resolve in a combination of these, or in a
parentonly resolution

A NPA obligating subsidiary only -

A NPA imposing continuing obligations
on both parent and subsidiary

A DPA with subsidiary, only

Q Plea Agreement / —

AEven in cases where the parent is not a signatory to the agreement, they can be on t
hook for significant continuing obligations

\%4
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Trends to Watch: Paresdnly Resolutions

: : g’
Fresenius Medical Care AG &w (2CN'e, o
/| 2® YDIF! OAGCNBASY A dza é

U Approximately $231 million imposed on parent to
resolve investigations by the DOJ and SEC
U $84,715,273 in criminal penalties
U $147 million in disgorgement
i bt! NB&A2f SR 5hW Ay@dSal
alleged corrupt scheme to obtain business in
multiple foreign countries. Fresenius admitted to
making improper payments to government
officials to obtain or retain business in Angola and
Saudi Arabia.
U Fresenius setlisclosedit received partial
cooperation credit.
U Fresenius agreed to an independent compliance
monitor for two years, and sethonitoring for one
year.

U On October 21, 2019, German prosecutors
confirmed they are conducting an investigation
based on findings in the NPA.

GIBSON DUNN

Celadon Group, Inc.,
DPA 2019

i

caalam

$42.2 million in victim restitution and administrative
cost assessed to parent, Celadon Group; no fine or
further financial penalty
DPA resolved alleged conspiracy between Celadon
Group and its wholly owned subsidiary, Quality
Companies, LLC, regarding securities fraud and book
and records violations
Celadon did not voluntarily disclose the conduct,
however it:
A retained an external law firm for independent
investigation
A informed DOJ of the investigation and its intent
to cooperate
A conducted significant remedial measures
including separation of responsible individuals,
new Chief Accounting Officer and Internal
Auditor, and compliance program
enhancements
SEC separately charged two former top executiveés
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Trends to Watch: Subsidia@nly Resolutions (FCPA

Examples) Without Continuing Pardrgvel Obligations

ﬁl- y6Iazyaod | @A}\)\C)/é / 2 NLJ ¢ aBKiMedicglsNPA 2016 \

DPA 2018 U Subsidiarjtevel agreement ($3,402,000 penalty)
i Subsidianjevel agreement U Parentlevel resolution with SEC ($11,482,962 disgorgement + PJI)
($137,403,812 penalty) U Voluntary disclosure by parent; incomplete cooperation
i Parentlevel resolution with SEC U .Y aSRAOFfY AGSEUGSYAaADBSE NBYSRAL

($143,199,019 disgorgement + PJI) and continued reporting and cooperation

i No voluntary disclosure; full U Alleged Facts: tegear scheme
i No continuing requirements for parent

cooperation

U PAC: remedial measures, enhanced K /
compliance program, continued
cooperation, independent

~ compliance monitor / Polycom Declination with Disgorgement, 2018 \

U Alleged Facts: PAC higtvel (i Subsidianjevel agreement ($30,978,000 disgorgement)
executive involvement and conduct) | - gy psidianyevel resolution with SEC ($143,199,019 disgorgement + PJI)
atbausSR F2NJ LU 113 4 g NPYLIGS ¢RXADH2 NENBStFe t 2t 802
a LJk y y.S R Y dzf O A LI S full COOperation

Y N @eili e G I e o) (i Alleged Facts: conduct by Chinese subsidiary senior managers, includir
parent subsidiary VP; ultimate parent company was successor in interest wi

Panasonic no responsibility for the underlying facts prior to acquisition in 2018
K Parasonio Avionios omorstion / Q No continuing requirements for ultimate parent

[ a)
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