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Å Most participants should anticipate receiving their certificate of attendance via email approximately four 
weeks following the webcast.

Å Virginia Bar Association members should anticipate receiving their certificate of attendance six weeks 
following the webcast.

Å Please direct all questions regarding MCLE to CLE@gibsondunn.com.
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Resolution Vehicle Overview



Overview of DOJ & SEC Enforcement Resolution Vehicles 

Criminal: 

DOJ 

ÁDeclination

ÁDeclination w/ Disgorgement

ÁNon-Prosecution Agreement

ÁDeferred Prosecution 
Agreement

ÁGuilty Plea 

ÁTrial 

Civil: 

SEC

ÁDeclination

ÁCivil Injunction

ÁCease-and-Desist Orders

ÁNon-Prosecution Agreement

ÁDeferred Prosecution 
Agreement

ÁTrial 
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ÅNPAs and DPAs represent a middle ground between indictment/guilty 
plea/trial and declination.   DOJ/SEC agrees to forgo prosecution in 
exchange for monetary penalties, admission of responsibility, agreement 
not to commit further violations of law and to disclose any such violations, 
remediation, and cooperationτboth past and future.  Typically the 
agreements are for a term of 3 years, and both NPAs and DPAs typically are 
publicly available documents.

NPAs, DPAs, and Declinations
An Introduction 

ςNPAssignal a lesser form of resolution than a DPA, though they 
contain many of the same base provisions.NPAs are voluntary, out-
of-court agreements between a corporation and DOJ/SEC.  There is 
no indictment, no plea, and charges are not filed with a court.  NPAs 
increasingly require voluntary disclosure of new conduct.  
Monitorships are less likely with an NPA than a DPA.
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NPAs, DPAs, and Declinations
An Introduction 

ςDPAsare voluntary pre-indictment alternatives in which DOJ agrees to 
suspend prosecution for a period of years.  The defendant pays a fine, 
agrees to a statement of facts, and commits to abide by certain 
requirements.  DPAs are filed in federal court along with a charging 
document (e.g., a criminal information) and waiver of the Speedy Trial Act 
if necessary.  A DPA is subject to judicial approval, though the court does 
notŀǇǇǊƻǾŜ ǘƘŜ ǎŜǘǘƭŜƳŜƴǘ ǘŜǊƳǎΦ  CǳƭŦƛƭƭƛƴƎ ŀ 5t!Ωǎ ǊŜǉǳƛǊŜƳŜƴǘǎ ǊŜǎǳƭǘǎ 
ƛƴ ŀ ŘƛǎƳƛǎǎŀƭ ƻŦ ǘƘŜ ŎƘŀǊƎŜǎ ŀŦǘŜǊ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ ŀƎǊŜŜƳŜƴǘΩǎ ǘŜǊƳΦ
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Å Declinations with Disgorgement ŀǊƻǎŜ ŦǊƻƳ 5hWΩǎ C/t! tƛƭƻǘ 
Program, which was formalized as the FCPA Corporate 
Enforcement Policy in November 2017 (Justice Manual 9-
47.120), but are no longer limited to FCPA matters.  

These resolutions are public and blur the line between 
traditional declinations and NPAs.  Like NPAs, they:

Áare letter agreements, counter-signed by the company;

Árequire disgorgement; 

Ámay require admissions;

Ámay impose continuing cooperation and compliance 
requirements; and 

ÁǊŜǎŜǊǾŜ 5hWΩǎ ǊƛƎƘǘ ǘƻ ǊŜƻǇŜƴ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ƛŦ ǘƘŜ 
company fails to comply with the declination terms.

NPAs, DPAs, and Declinations
An Introduction 

ά²ƘŜƴ ŀ ŎƻƳǇŀƴȅ Ƙŀǎ 
voluntarily self-disclosed 
misconduct in an FCPA matter, 
fully cooperated, and timely and 
appropriately remediated, . . . 
there will be a presumption that 
the company will receive a 
declination absent aggravating 
circumstances involving the 
seriousness of the offense or the 
ƴŀǘǳǊŜ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊΦέ 

9-47.120 ςFCPA Corporate 
Enforcement Policy 
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Nonpublic declinations remain an option but are typically reserved for matters where there 
is no legal case to be made or DOJ believes another agency can adequately and fully resolve 
the matter.



NPAs, DPAs, and Declinations
Use by SEC and DOJ

Agency DPA NPA Declination + Disgorgement

Å Filed with court as public 
record

Å Accompanies criminal 
information 

Å Includes statement of facts
Å Term-limited
Å Tolls SOLs
Å Financial penalties
Å Rarely deniable in collateral 

litigation
Å Waiver of the Speedy Trial 

Act

Å Not filed with court, but 
typically public

Å No charging documents
Å Includes statement of facts
Å Usually term-limited
Å Tolls SOLs
Å Financial penalties common
Å Rarely deniable in collateral 

litigation
Å Voluntary disclosure 

increasingly required
Å Less likely to include a 

monitorship than a DPA

Å Not filed with court
Å Public by design
Å No charging documents
Å Includes light factual 

statements
Å Disgorgement typical
Å Voluntary disclosure a 

prerequisite
Å Leaves door open to 

future charges

Å Not filed with court; typically 
public

Å No complaint
Å Includes statement of facts
Å Term-limited
Å Tolls SOLs
Å Financial penalties

Å Not filed with court; typically 
public

Å No complaint
Å May include statement of facts
Å Agreement to enter future 

tolling agreement
Å May include financial penalties

Å N/A
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Other Agency Resolutions

FinCen and Bank Regulators
Å Informal Enforcement Actions
Å Public Enforcement Actions

ς Consent Orders, C&D Orders, Formal 
Agreements

ÅCivil Enforcement Measures
ς Civil Monetary Penalties (CMPs)
ς Remedial Measures, including SAR and 

CDD lookbacks
ς Independent Monitors and Consultants
ς Regulatory Reporting and Oversight

Enforcement Responsibilities Banking Regulators

FinCEN (Civil) OFAC (Civil)CFTC (Civil)

FINRA (SRO)
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NPAs, DPAs, and Declinations
Benefits and Risks 

CarefulAnalysis Required Before Entering DPA, NPA, or Negotiated Declination

Ç May mitigate potential collateral consequences of indictmentor conviction, including 
regulator license suspension, suspension or debarment from contracting with government 
entities and/or international development organizations such as the World Bank, financial 
impacts on the company,and other reputationalharm.

Ç One press day with ability to negotiate factual assertions/craftthe narrativein agreements.

Ç May reduce risks of indictment/conviction impactson innocent corporate stakeholders 
(employees, pensioners, shareholders, creditors, customers, etc.).

Ç Enables prosecutors to tailor remediation and compliance measuresto fit the nature of 
misconduct.

However, three-year compliance, disclosure, and remediation obligations associated with NPAs 
and DPAs (including corporate monitors), and material risks in event of a breach require counseled 

analysis before entering into a corporate resolution.
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Key Considerationsin Negotiating an NPA or DPA

Ç Entity

ü Parent vs. subsidiary
ü Domestic vs. foreign entity

Ç Duration
ü Increasinglyuniform at 3 years
ü Extensionand sunset provisions
ü Cooperation against individuals may last until the end of individual action

Ç MandatoryDisclosure of Other ConductςScope
ü Conduct related to specific statutes vs.all potential criminal conduct
ü !Ŏǘǳŀƭ ŎǊƛƳƛƴŀƭ ŎƻƴŘǳŎǘ ǾǎΦ άŜǾƛŘŜƴŎŜέ ƻǊ άŀƭƭŜƎŀǘƛƻƴǎέ ƻŦ ǇƻǘŜƴǘƛŀƭ Ǿƛƻƭŀǘƛƻƴǎ

Ç Statement of Facts ςScope
ü Degree ofdetail and level of management involvement
ü Vicarious liability considerations

Ç Reporting Requirements
ü Corporate monitor vs. self-reportingvs. hybrid arrangement

12

NPAs and DPAs
Key Terms



Key Considerationsin Negotiating an NPA or DPA

Ç Penalty
ü Reduction considerations,including acknowledgement of parallel resolutions

Ç Scopeof Agreement Notto Prosecute
ü Narrower conduct in Statementof Facts vs. broader
ü Date limitations
ü Violations of specified laws

Ç Admissions
ü Admission vs.non-admission
ü Clearadmission vs. acknowledgment of actions by employees

Ç Publicity
ü Non-denialclause (publicly, and in subsequent or collateral litigation)

Ç Cooperation
ü Specifiedother agencies vs. all; foreign authority cooperation requirements 
ü Related to conduct in Statement of Facts vs. broader

Ç Breach
ü Who determines whether breach has occurred and according to what process
ü What constitutes breach; materiality considerations

13
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Key Terms



Agreement Statistics



DOJ and SEC NPA and DPA Statistics
Corporate NPAs and DPAs, 2000-Present

*Data through September30, 2020
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Corporate NPAs and DPAs 2000-2020 YTD
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DOJ and SEC NPA and DPA Statistics
Monetary Recoveries, 2000-Present

*Data through September 30, 2020
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Total Monetary Recoveries Related to NPAs and DPAs 
2000-2020 YTD*

*Note: Values include all applicable known domestic civil penalties, criminal penalties, and related civil and criminal settlement amounts.



Declinations with Disgorgement

Å 5hW Ƙŀǎ ŜƴǘŜǊŜŘ ƛƴǘƻ с άŘŜŎƭƛƴŀǘƛƻƴ ǿƛǘƘ ŘƛǎƎƻǊƎŜƳŜƴǘέ ŀǊǊŀƴƎŜƳŜƴǘǎ ǎƛƴŎŜ ǘƘŜ 
launch of the FCPA Pilot Program, with associated disgorgement amounts totaling 
approximately $18 million.

* Cognizant disgorgement amount equals total imposed in addition to $16,394,351 in disgorgement ordered by the 

SEC in a parallel resolution, which DOJ credited in full.

Å In addition, DOJ issued seven public declinations.
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Company Year Disgorgement Amount
HMT LLC 2016 $2,719,412

NCH Corp. 2016 $335,342
Linde North America, Inc. 2017 $7,820,000

CDM Smith, Inc. 2017 $4,037,138
Insurance Corp. of Barbados Ltd. 2018 $93,940
Cognizant Technology Solutions Corp. 2019 $2,976,210*



What Drives Outcomes Among 
NPAs, DPAs, and Declinations?



Å 5hWΩǎ WǳǎǘƛŎŜ aŀƴǳŀƭ ƛǎ ƛƴǘŜƴŘŜŘ ǘƻ ǎǘŜŜǊ ǇǊƻǎŜŎǳǘƻǊǎΩ ŀŎǘƛƻƴǎ ŀǎ ǘƘŜȅ ǿŜƛƎƘ 
potential investigation outcomes:

Section 9-нуΦолл ƻŦ ǘƘŜ Ƴŀƴǳŀƭ ǇǊƻǾƛŘŜǎ ǘƘŜ ƭƛǎǘ ƻŦ мм ŦŀŎǘƻǊǎ όǘƘŜ άCƛƭƛǇ CŀŎǘƻǊǎέύ 
that should be applied in determining whether to charge a corporation.  Factors 
to be weighed include:

Section 9-47.120 of the manual details the FCPA Corporate Enforcement Policy, 
which credits voluntary self-disclosure, full cooperation, and timely and 
appropriate remediation.

Å 19

What Drives Outcomes?
DOJ Guidance: NPAs and DPAs

Å Nature and seriousness of the offense;

Å Pervasiveness of wrongdoing;

Å Recidivism;

Å Cooperation, including as to potential 
wrongdoing by individuals;

Å Adequacy and effectiveness of the 
ŎƻǊǇƻǊŀǘƛƻƴΩǎ ŎƻƳǇƭƛŀƴŎŜ ǇǊƻƎǊŀƳΤ

Å Timely voluntary disclosure;

Å Remedial actions taken;

Å Collateral consequences of prosecution;

Å Adequacy of alternative remedies;

Å Adequacy of prosecution of individuals; 
and 

Å Interests of any victims.
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Justice Manual Principles of Federal Prosecution of Business Organizations

Å άLƴ ŎŜǊǘŀƛƴ ƛƴǎǘŀƴŎŜǎΣ ƛǘ Ƴŀȅ ōŜ ŀǇǇǊƻǇǊƛŀǘŜ ǘƻ ǊŜǎƻƭǾŜ ŀ ŎƻǊǇƻǊŀǘŜ ŎǊƛƳƛƴŀƭ ŎŀǎŜ ōȅ ƳŜŀƴǎ ƻǘƘŜǊ 
than indictment. Non-prosecution and deferred prosecution agreements, for example, occupy an 
important middle ground between declining prosecution and obtaining the conviction of a 
ŎƻǊǇƻǊŀǘƛƻƴΦέ  Wa ф-28.200.B

Å άώ²ϐƘŜǊŜ ǘƘŜ ŎƻƭƭŀǘŜǊŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎ ƻŦ ŀ ŎƻǊǇƻǊŀǘŜ ŎƻƴǾƛŎǘƛƻƴ ŦƻǊ ƛƴƴƻŎŜƴǘ ǘƘƛǊŘ ǇŀǊǘƛŜǎ ǿƻǳƭŘ 
be significant, it may be appropriate to consider a non-prosecution or deferred prosecution 
agreement. . . . Under appropriate circumstances, a deferred prosecution or non-prosecution 
agreement can help restore the integrity of a ŎƻƳǇŀƴȅΩǎ operations and preserve the financial 
Ǿƛŀōƛƭƛǘȅ ƻŦ ŀ ŎƻǊǇƻǊŀǘƛƻƴ ǘƘŀǘ Ƙŀǎ ŜƴƎŀƎŜŘ ƛƴ ŎǊƛƳƛƴŀƭ ŎƻƴŘǳŎǘΣ ǿƘƛƭŜ ǇǊŜǎŜǊǾƛƴƎ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ 
ability to prosecute a recalcitrant corporation that materially breaches the agreement. Such 
ŀƎǊŜŜƳŜƴǘǎ ŀŎƘƛŜǾŜ ƻǘƘŜǊ ƛƳǇƻǊǘŀƴǘ ƻōƧŜŎǘƛǾŜǎ ŀǎ ǿŜƭƭΣ ƭƛƪŜ ǇǊƻƳǇǘ ǊŜǎǘƛǘǳǘƛƻƴ ŦƻǊ ǾƛŎǘƛƳǎΦέ  
JM 9-28.1100.B.

What Drives Outcomes?
DOJ Guidance: NPAs and DPAs
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Å DOJ has not made a clear policy statement distinguishing when an NPA, DPA, or 
declination with disgorgement is appropriate.

Å Historically, although there is no formal guidance distinguishing what conduct will 
yield an NPA or DPA, NPAs generally have been reserved for cases where companies:

have fully cooperated and remediated; 

in certain statutory schemesτnotably FCPA, tax and, more recently, sanctions 
enforcementτhave voluntarily self-disclosed; 

engaged in less facially egregious conduct than might merit a DPA; and/or

are subject to related resolutions in other countries and DOJ wishes to account 
for certain sensitivities in the multijurisdictional resolutions. 

Å Penalty and forfeiture amounts also tend to be lower for NPAs than for DPAs, but 
final payment amounts may be negotiated after deciding on a resolution vehicle, 
and the lower values may be a product of multiple factors, most notably the nature 
of the underlying allegations.

What Drives Outcomes?
NPAs and DPAs in Practice



ά²ƘŜƴ ŀ ŎƻƳǇŀƴȅ Ƙŀǎ ǾƻƭǳƴǘŀǊƛƭȅ ǎŜƭŦ-disclosed misconduct in an FCPA matter, fully 
cooperated, and timely and appropriately remediated, . . . there will be a presumption that 
the company will receive a declination absent aggravating circumstances involving the 
ǎŜǊƛƻǳǎƴŜǎǎ ƻŦ ǘƘŜ ƻŦŦŜƴǎŜ ƻǊ ǘƘŜ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊΦέ  

9-47.120 FCPA Corporate Enforcement Policy

Å Aggravating circumstances include but are not limited to:

Á involvement by executive management of the company in the misconduct; 
Á a significant profit to the company from the misconduct; 
Á pervasiveness of the misconduct within the company; and
Á criminal recidivism

Å In 2019, Assistant Attorney General Benczkowski clarified that the presence of one or more 
ŀƎƎǊŀǾŀǘƛƴƎ ŦŀŎǘƻǊǎ ǿƛƭƭ άƴƻǘ ƴŜŎŜǎǎŀǊƛƭȅ ǇǊŜŎƭǳŘŜ ŀ ŘŜŎƭƛƴŀǘƛƻƴέ ǿƘŜǊŜ ǘƘŜ ǎǳōƧŜŎǘ ŎƻƳǇŀƴȅ ƛǎ 
otherwise in full compliance with the policy. 

Å ¢ƘŜ ǊŜǾƛǎŜŘ ŜƴŦƻǊŎŜƳŜƴǘ ǇƻƭƛŎȅ ƳŀƪŜǎ ŎƭŜŀǊ ǘƘŀǘ ǘƘŜ ƻōƭƛƎŀǘƛƻƴ ǘƻ ŘƛǎŎƭƻǎŜ άŀƭƭ ǊŜƭŜǾŀƴǘ ŦŀŎǘǎέ 
ƛƴ ƻǊŘŜǊ ǘƻ ǉǳŀƭƛŦȅ ŦƻǊ ǾƻƭǳƴǘŀǊȅ ŘƛǎŎƭƻǎǳǊŜ ŎǊŜŘƛǘ ŀǇǇƭƛŜǎ ƻƴƭȅ ǘƻ ǘƘƻǎŜ ŦŀŎǘǎ άƪƴƻǿƴ ǘƻ ώǘƘŜ 
ŎƻƳǇŀƴȅϐ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ ŘƛǎŎƭƻǎǳǊŜΦέ 
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What Drives Outcomes?
DOJ Guidance: Declinations with Disgorgement



Å Cognizant self-disclosedthe payment of an approximately $2 million bribe to Indian government officials. 
Resulting in:
Á An SEC cease-and-desist proceeding for alleged FCPA bribery, books-and-records, and internal 

controls violations. Cognizant agreed to pay a $6 million civil penalty together with disgorgement 
($16,394,351) and prejudgment interest ($2,773,017).

Á A DOJ declination with disgorgement, requiring Cognizant to disgorge additional profits ($2,976,210) 
allegedly earned outside the SOL period covered by the SEC resolution.

Å Aggravating Circumstances:
Á Alleged involvement of President, General Counsel, COO and VP of Administration.
Á President and General Counsel allegedly authorized payment of the approximately $2 million bribe 

and concealed the bribe through false construction invoices.
Á President and General Counsel were charged criminally by DOJ and civilly by SEC.
Á COO consented to SEC cease-and-desist order for books-and-records and internal controls violations 

and agreed to pay a civil penalty of $50,000.
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Since the 2016 policy change,all of the DOJ declinations with disgorgement announced have 
involved voluntary disclosures. Voluntary disclosure is a prerequisite to declination and can, at 
least in some cases, neutralize substantial alleged aggravating factors. 

What Drives Outcomes?
Voluntary Disclosure and Declinations with Disgorgement
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Voluntary self-disclosure is not, however, sufficient to guarantee a declination.

ÁFresenius self-disclosed potential FCPA violations resulting in:
ÅAn NPA and criminal penalty of approx. $85 million.
ÅAn SEC cease-and-desist order requiring Fresenius to pay 

$147 million in disgorgement + PJI.
ÁAlthough Fresenius received voluntary self-disclosure credit, the 
company did not receive full cooperation credit because it allegedly 
did not timely respond to certain requests or provide fulsome 
responses.
ÁAlleged aggravatingcircumstances: Pervasiveness of misconduct 
(misconduct allegedly occurred in 13 countries and continued in 
certain countries for 4 years after self-disclosure); significant profits 
($140 million); length of alleged scheme (9 years).

What Drives Outcomes?
Voluntary Disclosure and Declinations with Disgorgement

2019



What Drives Outcomes?
NPAs and DPAs in 2020

25

Å 22 of the 26 NPAs and DPAs to date this year have been DPAs, marking a sharp 
decline in the percentage of NPAs on an annual basis.

There has been only one declination with disgorgement to date in 2020, so the balance of 
NPAs is not being subsumed by this new category of agreement.

Å Since 2016, the number of DPAs and NPAs has been roughly even each year.
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What Drives Outcomes?
NPAs and DPAs in 2020

ÅFour agreements concluded to date this yearτall with mitigating circumstancesτwere NPAs. 

Å!ƭǳǘƛƛǉ LƴǘŜǊƴŀǘƛƻƴŀƭ {ƻƭǳǘƛƻƴǎΣ [[/ όά!L{έύ (June 2020)

¢ƘŜ bt! ŎƛǘŜŘ ǘƘŜ ŦŀŎǘ ǘƘŀǘ !L{Ωǎ ǇǊƻŦƛǘǎ ǿŜƴǘ ŘƛǊŜŎǘƭȅ ǘƻ ǎǳǇǇƻǊǘ !ƭŀǎƪŀƴ bŀǘƛǾŜ ǎƘŀǊŜƘƻƭŘŜǊǎΣ ǿƘƻ 
are residents of, or descendants of residents of, two Alaskan Native villages that are severely 
economically disadvantaged.

Å.ŀƴƪ IŀǇƻŀƭƛƳ .ΦaΦ όά.I.aέύ ŀƴŘ .ŀƴƪ IŀǇƻŀƭƛƳ ό{ǿƛǘȊŜǊƭŀƴŘύ [ǘŘΦ όά.I{έύ (April 2020)

The NPA noted that BHS is in the process of closing its operations. The extreme measure of 
effectively going out of business may have weighed in favor of unusual leniency.

ÅtƻǿŜǊ {ƻƭǳǘƛƻƴǎ LƴǘŜǊƴŀǘƛƻƴŀƭ όάt{Lέύ (September 2020)

The NPA noted that PSI had already settled a civil class action lawsuit and paid the SEC a civil 
ƳƻƴŜǘŀǊȅ ŦƛƴŜΤ ƛǘ ŀƭǎƻ ƴƻǘŜŘ ǘƘŀǘ t{L ǿƻǳƭŘ ƴƻǘ ōŜ ŀōƭŜ ǘƻ Ǉŀȅ ŀ ŎǊƛƳƛƴŀƭ ǇŜƴŀƭǘȅ άǿƛǘƘƻǳǘ ǎŜǊƛƻǳǎƭȅ 
ƧŜƻǇŀǊŘƛȊƛƴƎ ǘƘŜ /ƻƳǇŀƴȅΩǎ ŎƻƴǘƛƴǳŜŘ ǾƛŀōƛƭƛǘȅΦέ

ÅRockwater Northeast LLC and Select Energy Services, Inc. (September 2020)

These were alleged Clean Air Act violations investigated by the EPA and DOT, and six individuals 
pleaded guilty. Adequacy of prosecution of individuals is one factor that DOJ considers in making 
charging decisions.
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There were certain cases that would appear to have been strong contenders for NPAs in 
previous years, suggesting a possible move away from NPAs.

What Drives Outcomes?
NPAs and DPAs in 2020

Propex Derivatives Pty Ltd (DPA) (2020) Merrill Lynch Commodities, Inc. (NPA) (2019)

Propex entered into a DPA with DOJ Fraud and agreed to 
pay a combined $1 million to resolve allegations that 
from July 2012ςaŀǊŎƘ нлмсΣ ƻƴŜ ƻŦ ǘƘŜ ŎƻƳǇŀƴȅΩǎ 
ǘǊŀŘŜǊǎ ŜƴƎŀƎŜŘ ƛƴ άǎǇƻƻŦƛƴƎέ όƛΦŜΦ ŎǊŜŀǘƛƴƎ ŀ ŦŀƭǎŜ 
impression of increased supply/demand by placing 
orders on the market that one intends to cancel before 
execution). 

MLCI entered into an NPA with DOJ Fraud and agreed to 
pay a combined $25 million to resolve allegations that 
from 2008ςнлмпΣ a/[LΩǎ ǇǊŜŎƛƻǳǎ ƳŜǘŀƭ ǘǊŀŘŜǊǎ ŜƴƎŀƎŜŘ 
in spoofing.

Propex engaged an independent compliance consultant 
ǘƻ ŜǾŀƭǳŀǘŜ ƛǘǎ ǇǊƻƎǊŀƳ ŀƴŘ άǳƴŘŜǊǘƻƻƪ ŀ ǎƛƎƴƛŦƛŎŀƴǘ 
enhancement of its compliance program and internal 
ŎƻƴǘǊƻƭǎΦέ

Unlike Propex, Merrill Lynch did not engage an 
independent third party.

No voluntary disclosure credit; received credit for 
cooperation. The DPA did, however, note that the 
Spoofing Orders continued through March 2016, despite 
ǘƘŜ ǘǊŀŘŜǊΩǎ ŎƻƴŘǳŎǘ ōŜƛƴƎ ŦƭŀƎƎŜŘ ŦƻǊ ǎŜƴƛƻǊ 
management in May 2014.

No voluntary disclosure credit; received credit for 
cooperation and remedial measures. 
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What Drives Outcomes?
NPAs and DPAs in 2020

Other companies similarly engaged in significant cooperation, but nonetheless received a DPA.  

Pentax Medical (DPA) (2020) Fresenius (NPA) (2019)

Entered into a DPA and paid $43 million in criminal 
fine and forfeiture to resolve allegations that the 
company violated the Federal Food, Drug, and 
Cosmetic Act.  

Entered into an NPAfor alleged FCPA violations and 
paid $85 million in criminal fine, $147 million in 
disgorgement and PJI.

Pentax did not receive voluntary self-disclosure 
credit, but DOJ awarded full cooperation credit for 
άǇǊƻŀŎǘƛǾŜƭȅ ƛŘŜƴǘƛŦȅƛƴƎ ƛǎǎǳŜǎ ŀƴŘ ŦŀŎǘǎ ǘƘŀǘ ǿƻǳƭŘ 
ƭƛƪŜƭȅ ōŜ ƻŦ ƛƴǘŜǊŜǎǘΣέ άŀŘǾƛǎƛƴƎ ǘƘŜ ώbW ¦{!h ŀƴŘ 
DOJ] about facts and issues that were not the focus 
ƻŦ ǘƘŜ ǎǳōǇƻŜƴŀΣέ ǎǳōƳƛǘǘƛƴƎ aŜŘƛŎŀƭ 5ŜǾƛŎŜ 
Reports to the FDA before DOJ began its 
investigation, engaging in remedial measures, and 
enhancing its compliance program.

Fresenius received voluntary self-disclosure credit 
and partial credit for its cooperation, including, 
ŀƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΥ άŎƻƴŘǳŎǘƛƴƎ ŀ ǘƘƻǊƻǳƎƘ ƛƴǘŜǊƴŀƭ 
investigation; making regular factual presentations 
to the Department; . . . [and] collecting, analyzing, 
and organizing voluminous evidence and 
information from multiple jurisdictions for the 
5ŜǇŀǊǘƳŜƴǘΦέ
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ÅThe decision to enter an NPAis driven by multiple factors 
(cooperation, remediation, severity of misconduct, etc.).

ÅVoluntary self-disclosure appears increasingly to be an important 
factor to obtaining an NPA.

With only one declination announced to date in 2020, it would 
appear that NPAs in 2020 have not been replaced with 
declinations.

What Drives Outcomes?
NPAs and DPAs in 2020

What conclusions can we draw?



2020 Trends to Watch
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ÅFocus on Corporate Compliance Programs

ÅDOJ Antitrust DPAs and NPAs

ÅParent- vs. Subsidiary-Level Agreements

ÅInstallment Payments



Trends to Watch 1: 
Focus on Corporate 

Compliance Programs 



Å On June 1, 2020, DOJ updated its guidance to prosecutors on how to assess corporate 
compliance programs when conducting an investigation, in making charging decisions, and in 
negotiating resolutions.

Å¢ƘŜ WǳƴŜ ǳǇŘŀǘŜ Ŏŀƭƭǎ ŦƻǊ άŀ ǊŜŀǎƻƴŀōƭŜΣ ƛƴŘƛǾƛŘǳŀƭƛȊŜŘ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƛƴ ŜŀŎƘ ŎŀǎŜέ ƻŦ ǘƘŜ 
ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ŀ ŎƻƳǇŀƴȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ǇǊƻƎǊŀƳΦ  ¢ƘŜ ǳǇŘŀǘŜ ŀƭǎƻ ǊŜŦƭŜŎǘǎ ǘƘŜ ƻƴƎƻƛƴƎ 
ŜǾƻƭǳǘƛƻƴ ŀƴŘ ƛƴŎǊŜŀǎƛƴƎ ǎƻǇƘƛǎǘƛŎŀǘƛƻƴ ƻŦ 5hWΩǎ ŎƻƳǇƭƛŀƴŎŜ ǇǊƻƎǊŀƳ ŜȄǇŜŎǘŀǘƛƻƴǎΦ 

Å Key Takeaways:
o Importance of ongoing risk assessments
o Importance of adequate resources and 

accessibility
o Testing the design of the program
o Continued focus on third parties
o M&A due diligence 

https://www.gibsondunn.com/doj-updates-guidance-regarding-evaluation-of-corporate-compliance-programs/For additional information:

Trends to Watch: Compliance Program Focus
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DOJ Guidance on Corporate Compliance Programs

https://www.gibsondunn.com/doj-updates-guidance-regarding-evaluation-of-corporate-compliance-programs/
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5hWΩǎ Criminal 5ƛǾƛǎƛƻƴΩǎ ǳǇŘŀǘŜŘ ƎǳƛŘŀƴŎŜ regarding the ά9Ǿŀƭǳŀǘƛƻƴ ƻŦ /ƻǊǇƻǊŀǘŜ 
Compliance tǊƻƎǊŀƳǎέ focuses on ǘƘǊŜŜ άŦǳƴŘŀƳŜƴǘŀƭ ǉǳŜǎǘƛƻƴǎέthat DOJ 
prosecutors should ask in assessing compliance programs:

Is the program well designed?

Is the program being applied earnestly and in good faith?  
Is the program adequately resourced and empowered

to function effectively?

Does the program work in practice?

1

2

3
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In considering those three fundamental questions, 
DOJ prosecutors will focus on how companies: 

K
e
y 

D
O

J 
A

re
a

s 
o

f 
F

o
c
u

s

Assess Risk
Å Implement learnings from their periodic reviews in policies, procedures, 

and controls
Å Emphasize lessons learned (e.g., tracking and incorporating any of these 

lessons into its periodic risk assessments)

Monitor and Test
Å Adapt controls to address areas of risk identified through the 

implementation of their programs
Å Meaningfully review their compliance programs (and key risk areas) 

Allocate Adequate Resources and Provide Access
Å Provide their compliance functions adequate resources and access to their 

boards, management teams, employees, and data sources

Manage Third Parties
ÅaŀƴŀƎŜ ǘƘƛǊŘ ǇŀǊǘƛŜǎ άǘƘǊƻǳƎƘƻǳǘ ǘƘŜ ƭƛŦŜǎǇŀƴ ƻŦ ǘƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇέ
Å Document the business rationale for utilizing a third party and conduct 
ŀǇǇǊƻǇǊƛŀǘŜ ŘǳŜ ŘƛƭƛƎŜƴŎŜ ōŀǎŜŘ ƻƴ ǘƘŜ ǘƘƛǊŘ ǇŀǊǘȅΩǎ ǇŀǊǘƛŎǳƭŀǊ Ǌƛǎƪ ǇǊƻŦƛƭŜ



ÅThe FCPA Resource Guide was also updated July 2020, which gives insight 
into how DOJ and SEC evaluate compliance programs: 
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ά¢ƘŜǎŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎ ǊŜŦƭŜŎǘ ǘƘŜ ǊŜŎƻƎƴƛǘƛƻƴ ǘƘŀǘ ŀ ŎƻƳǇŀƴȅΩǎ ŎƻƳǇƭƛŀƴŎŜ ǇǊƻƎǊŀƳ 
ǿŀǎ ƴƻǘ ƎŜƴŜǊŀƭƭȅ ŜŦŦŜŎǘƛǾŜΦ  5hW ŀƴŘ {9/ ǳƴŘŜǊǎǘŀƴŘ ǘƘŀǘ Ψƴƻ ŎƻƳǇƭƛŀƴŎŜ ǇǊƻƎǊŀƳ 
Ŏŀƴ ŜǾŜǊ ǇǊŜǾŜƴǘ ŀƭƭ ŎǊƛƳƛƴŀƭ ŀŎǘƛǾƛǘȅ ōȅ ŀ ŎƻǊǇƻǊŀǘƛƻƴΩǎ ŜƳǇƭƻȅŜŜǎΣΩ ŀƴŘ ǘƘŜȅ Řƻ ƴƻǘ 
ƘƻƭŘ ŎƻƳǇŀƴƛŜǎ ǘƻ ŀ ǎǘŀƴŘŀǊŘ ƻŦ ǇŜǊŦŜŎǘƛƻƴΦέ 

--FCPA Resource Guide, 57.



ÅCompliance program enhancements are a major policy focus for DOJ when 
negotiating DPAs and NPAs. 
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²ŜΩǾŜ ƳƻǾŜŘ ŀǿŀȅ ŦǊƻƳ ǎƛƳǇƭȅ ǎŜŜƪƛƴƎ ŜǾŜǊ-larger fine payments 
from corporations, and are in every case taking great care to achieve 
the maximum public benefit available using all of the tools at our 
disposal, be they fines, other monetary payments, improvements to 
internal processes such as compliance or reporting functions, or any 
number of oversight and assurance mechanisms. 

This attention not just to corporate punishment, but also to corporate rehabilitationτwhich 
of course is a key way to deter future criminal conduct, decrease recidivism, and otherwise 
protect the publicτis having, we believe, a real impact on corporate behavior, and it is 
something I have every confidence the Criminal Division will continue to prioritize in the 
years ahead.

--Acting Assistant Attorney General Brian C. Rabbitt (Remarks at Practicing Law 
Institute White Collar Conference (Sept. 23, 2020)



ÅCompliance enhancements that have already been implemented are seen as 
a significant mitigating factor.
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In a September 2020DPAwith JPMorgan Chase, DOJ highlighted compliance program 
enhancementsimplemented since the time of the alleged conduct:
Å Adding hundreds of compliance officers and internal audit personnel, with significant 

increases in compliance and internal audit spending;
Å Improving anti-fraud manipulation and policies;
Å Revising trade surveillance program, with continuing modifications to the parameters 

used to detect potential spoofing in response to lessons learned;
Å Increasing electronic communications surveillance program, with ongoing updates to the 

universe of monitored employees and regular updates to the lexicon used;
Å Implementing tools to better supervise traders, including a Supervisory Portal that 

integrates metrics ranging from attendance at trainings to trading-related alerts;
Å¢ŀƪƛƴƎ ŜƳǇƭƻȅŜŜǎΩ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ŎƻƳǇƭƛŀƴŎŜ ƛƴǘƻ ŀŎŎƻǳƴǘ ƛƴ ǇǊƻƳƻǘƛƻƴ ŀƴŘ 

compensation decisions by seeking feedback from risk and control professionals; and
Å Implementing quality assurance testing of processing of surveillance alerts.



Trends to Watch 2:
DOJ Antitrust DPAs and NPAs



Å¦ƴŘŜǊ ǘƘŜ 5hW !ƴǘƛǘǊǳǎǘ 5ƛǾƛǎƛƻƴΩǎ ƭƻƴƎǎǘŀƴŘƛƴƎ ǇƻƭƛŎȅΣ ǘƘŜ ŦƛǊǎǘ ŎƻƳǇŀƴȅ ƻǊ 
individual to self-report an antitrust violation can qualify for leniency, but the 
Division has historically required others involved in the conspiracy to plead guilty or 
face indictment.

ÅThus, to incentivize self-reporting, the Division has historically expressed that it 
disfavors the use of NPAsand DPAsto resolve antitrust investigations for 
companies that do not qualify for leniency. 

Trends to Watch: DOJ Antitrust DPAsand NPAs
Leniency and DPAs/NPAs
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Consistent with its general disfavoring of NPAs, the Antitrust Division has 
entered into NPAsassociated with only two investigations since 2006. 

Trends to Watch: DOJ Antitrust DPAsand NPAs
Leniency and DPAs/NPAs
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ÅFirst, in 2011, the Division, in connection with a number of other 
agencies participating in an interagency Financial Fraud 
Enforcement Task Force, reached NPAswith four major financial 
institutions (GE Funding, JPMorgan Chase, UBS AG, and 
Wachovia) to resolve allegations of anticompetitive conduct in 
the municipal bond derivatives market.

ÅThen, in 2016, the Division reached NPAswith two defense contractors in 
connection with a broader investigation into alleged efforts to defraud the Foreign 
Military Financing Fund. 



Å Before 2019, the Division entered into only three DPAs, all in 2013-2014. 

Å Two of these agreements were reached with major financial institutionsτ
Royal Bank of Scotland and Lloyds Banking Groupτon charges of 
manipulating LIBOR submissions. These DPAswere reached in conjunction 
with the DOJ Criminal Division.  They were in part motivated by collateral 
ŎƻƴǎŜǉǳŜƴŎŜǎ ǘƻ ǘƘŜ ōŀƴƪǎΩ ŀōƛƭƛǘƛŜǎ ǘƻ Řƻ ōǳǎƛƴŜǎǎ ǘƘŀǘ ŎƻƴǾƛŎǘƛƻƴǎ ŎƻǳƭŘ 
cause. The Antitrust Division at the time reiterated its general aversion to 
DPAs, and the then-Deputy Assistant Attorney General reinforced that 
there is ƴƻ άŜȄŎŜǇǘƛƻƴ ŦƻǊ ŦƛƴŀƴŎƛŀƭ ƛƴǎǘƛǘǳǘƛƻƴǎ ǇŜǊƳƛǘǘƛƴƎ ǘƘŜ ǳǎŜ ƻŦ NPAs
or DPAsΦέ

Å The third DPA, reached with Washington Gas Energy Systems for conspiracy 
to violate Federal procurement laws, was reached in conjunction with a 
ƴǳƳōŜǊ CŜŘŜǊŀƭ ŀƎŜƴŎƛŜǎΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ¦{ !ǘǘƻǊƴŜȅΩǎ hŦŦƛŎŜ ŦƻǊ ǘƘŜ 5ƛǎǘǊƛŎǘ 
of Columbia, General Services Administration, SBA, and FBI. 

Trends to Watch: DOJ Antitrust DPAsand NPAs
Leniency and DPAs/NPAs
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Å Beginningin June 2019, we have seen a sharp increase in the use of DPAsby the Antitrust 
Division.  The Division has since entered into six DPAs, representing the first examples of these 
agreements being used to resolve purely antitrust-based charges.

Å Fiveof these agreements have been with companies connected to a common conspiracy 
investigation into anticompetitive conduct in the generic drug industry. In addition to the five 
that have entered into DPAsthus far, the Antitrust Division has charged two more companies in 
connection with this investigation.

Å Gibson Dunn navigated negotiation of the first of these agreements, which carried a 
criminal penalty of $225,000. Criminal penalties associated with this investigation have 
since ranged as high as $205 million. 

Å The sixth DPAwas with Florida Cancer Specialists to resolve allegations of anticompetitive 
conduct in the oncology industry.

43

Trends to Watch: DOJ Antitrust DPAsand NPAs
Increase in Antitrust DPAs



1. The six recent Antitrust DPAs, all in health care fields, indicate that the 
Division could be more willing to pursue a DPAwhere convictions would 
have collateral consequences such as exclusion from Federal health care 
programs. All of the DPAshave referenced such consequences as 
motivating factors.

2. Multiple of these agreements also included coverage for corporate 
directors, officers, and employees.

3. It is also noteworthy that the Division has not imposed continuing 
monitoring and reporting requirements in any of the six recent DPAs
beyond one obligation to self-certify at the end of the DPAterm; such 
requirements are not typical for Antitrust Division agreements.

Trends to Watch: DOJ Antitrust DPAsand NPAs
Increase in Antitrust DPAs
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Guidance for Practitioners



άWind of Change: A New Model for Incentivizing Antitrust Compliance Programsέ

ά¢Ƙƛǎ ŎƘŀƴƎŜ ƛƴ ǘƘŜ 5ƛǾƛǎƛƻƴΩǎ ŀǇǇǊƻŀŎƘ ƛǎ ŀ recognition that even a good corporate citizen with a 
comprehensive compliance program may nevertheless find itself implicated in a cartel investigation. . .

¢ƘŜ 5ƛǾƛǎƛƻƴΩǎ ƴŜǿ ŀǇǇǊƻŀŎƘ ŀƭƭƻǿǎ ǇǊƻǎŜŎǳǘƻǊǎ ǘƻ ǇǊƻŎŜŜŘ ōȅ ǿŀȅ ƻŦ ŀ ŘŜŦŜǊǊŜŘ ǇǊƻǎŜŎǳǘƛƻƴ ŀƎǊŜŜƳŜƴǘ 
(DPAύ ǿƘŜƴ ǘƘŜ ǊŜƭŜǾŀƴǘ CŀŎǘƻǊǎΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ŀŘŜǉǳŀŎȅ ŀƴŘ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ǘƘŜ ŎƻǊǇƻǊŀǘƛƻƴΩǎ ŎƻƳǇƭƛŀƴŎŜ 
program, weigh in favor of doing so . . . .

We will, however, continue to disfavor non-prosecution agreements (NPAs) with companies that do not 
receive leniencybecause complete protection from prosecution for antitrust crimes is available only to the 
first company to self-ǊŜǇƻǊǘ ŀƴŘ ƳŜŜǘ ǘƘŜ /ƻǊǇƻǊŀǘŜ [ŜƴƛŜƴŎȅ tƻƭƛŎȅΩǎ ǊŜǉǳƛǊŜƳŜƴǘǎΦέ

Trends to Watch: DOJ Antitrust DPAsand NPAs
Antitrust Further Opens the Door for DPAs
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Å Additionally, in July 2019, Assistant Attorney General MakanDelrahimannounced a formal 
policy shift to allow prosecutors to more actively consider resolving antitrust investigations 
with DPAsin certain circumstances.

The new policy considers the ŦƻǳǊ ƘŀƭƭƳŀǊƪǎ ƻŦ άƎƻƻŘ ŎƻǊǇƻǊŀǘŜ ŎƛǘƛȊŜƴǎƘƛǇέ:

(i) having an effective compliance program, (ii) self-reporting wrongdoing, 

(iii) cooperating with investigations, and (iv) remedying past misconduct.



Å The invitation to use DPAsǊŜǎǳƭǘŜŘ ƛƴ ǎƻƳŜ ǎǇŜŎǳƭŀǘƛƻƴ ǊŜƎŀǊŘƛƴƎ 5ƛǾƛǎƛƻƴΩǎ ƭƻƴƎǎǘŀƴŘƛƴƎ 
leniency program. Specifically, the availability of DPAscaused some to ask what incentives 
remain for companies to be first-movers for leniency purposes, in particular because self-
reporting was indicated as a factor in considering deferred prosecution.

Deputy Assistant Attorney Richard Powers remarked that the Division had heard that 
άcompanies uncovering cartel conduct may no longer feel the need to seek leniency as 
quickly as possible, but may instead sit tight and later advocate for a DPAif leniency is no 
ƭƻƴƎŜǊ ŀǾŀƛƭŀōƭŜΦέ

Powers explained that such a wait-and-ǎŜŜ ŀǇǇǊƻŀŎƘ ŎƻǳƭŘ ōŜ ŀ άŎƻǎǘƭȅ ƳƛǎǘŀƪŜΣέ ƴƻǘƛƴƎ 
that άώƭϐŜƴƛŜƴŎȅΩǎexclusive benefits include complete immunity from criminal prosecution
ŦƻǊ ǘƘŜ ŎƻƳǇŀƴȅ ŀƴŘ ƛǘǎ ŎƻǾŜǊŜŘ ŎƻƻǇŜǊŀǘƛƴƎ ŜƳǇƭƻȅŜŜǎέ ƛƴ ŀŘŘƛǘƛƻƴ ǘƻ ƻǘƘŜǊ ōŜƴŜŦƛǘǎΦ

tƻǿŜǊǎ Ƙŀǎ ŀŘŘƛǘƛƻƴŀƭƭȅ ǎǘŀǘŜŘ ǘƘŀǘ άώŦϐull and truthful representations can pave the way for 
a fine reduction or . . . resolution by deferred prosecution agreement rather than by guilty 
ǇƭŜŀέ ōǳǘ ǘƘŀǘ άŎƻƻǇŜǊŀǘƛƻƴ ƛǎ ŀ ǇƻǘŜƴǘƛŀƭ ƳƛǘƛƎŀǘƛƴƎ ŦŀŎǘƻǊΣ ōǳǘ ƛǘ ŀƭƻƴŜ ƛǎ ƴƻǘ ŘƛǎǇƻǎƛǘƛǾŜΦέ

Trends to Watch: DOJ Antitrust DPAsand NPAs
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1. This policy shift allows Antitrust Division prosecutors for the first time to 
consider compliance programs at the charging stage and not solely at 
sentencing.

2. {ǘƛƭƭΣ ƛǘ ǊŜƳŀƛƴǎ ǘƻ ōŜ ǎŜŜƴ ŜȄŀŎǘƭȅ Ƙƻǿ ǘƘŜ 5ƛǾƛǎƛƻƴΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ 
compliance programs and the availability of DPAsgenerally will co-exist 
with the leniency program in practice.

Trends to Watch: DOJ Antitrust DPAsand NPAs
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Guidance for Practitioners



Trends to Watch 3:
Parent- v. Subsidiary-Level 

Resolutions



ÅNegotiating a subsidiary-level vs. parent-level agreement can help mitigate 
reputational and other collateral impactsτsuch as suspension or debarment.

ÅDepending on several factors, including the involvement and responsibility of the 
parent company and the length and severity of the offending conduct, among others, 
outcomes can look very different:

ÅEven in cases where the parent is not a signatory to the agreement, they can be on the 
hook for significant continuing obligations 

Trends to Watch: Spotlight on Entity Decisions
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Å Parent-level NPA or DPA, only

Å Declination with disgorgement for 
parent or subsidiary

Å NPA obligating subsidiary only

Å NPA imposing continuing obligations 
on both parent and subsidiary

Å DPA with subsidiary, only

Å Plea Agreement

Violations by multiple subsidiaries may 
resolve in a combination of these, or in a 
parent-only resolution



Trends to Watch: Parent-Only Resolutions 
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Fresenius Medical Care AG &                             
/ƻΦ YDŀ! όάCǊŜǎŜƴƛǳǎέύΣ bt! нлмф

ü Approximately $231 million imposed on parent to 
resolve investigations by the DOJ and SEC
ü $84,715,273 in criminal penalties 
ü $147 million in disgorgement 

ü bt! ǊŜǎƻƭǾŜŘ 5hW ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴǘƻ CǊŜǎŜƴƛǳǎΩǎ 
alleged corrupt scheme to obtain business in 
multiple foreign countries. Fresenius admitted to 
making improper payments to government 
officials to obtain or retain business in Angola and 
Saudi Arabia.

ü Fresenius self-disclosed; it received partial 
cooperation credit.

ü Fresenius agreed to an independent compliance 
monitor for two years, and self-monitoring for one 
year.

ü On October 21, 2019, German prosecutors 
confirmed they are conducting an investigation 
based on findings in the NPA.

Celadon Group, Inc., 
DPA 2019 

ü $42.2 million in victim restitution and administrative 
cost assessed to parent, Celadon Group; no fine or 
further financial penalty

ü DPA resolved alleged conspiracy between Celadon 
Group and its wholly owned subsidiary, Quality 
Companies, LLC, regarding securities fraud and books 
and records violations

ü Celadon did not voluntarily disclose the conduct, 
however it:
Å retained an external law firm for independent 

investigation
Å informed DOJ of the investigation and its intent 

to cooperate 
Å conducted significant remedial measures 

including separation of responsible individuals, 
new Chief Accounting Officer and Internal 
Auditor, and compliance program 
enhancements

ü SEC separately charged two former top executives

https://en.wikipedia.org/wiki/File:Fresenius_Medical_Care.svg
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BK Medical, NPA 2016

ü Subsidiary-level agreement ($3,402,000 penalty)
ü Parent-level resolution with SEC ($11,482,962 disgorgement + PJI)
ü Voluntary disclosure by parent; incomplete cooperation
ü .Y aŜŘƛŎŀƭΥ άŜȄǘŜƴǎƛǾŜέ ǊŜƳŜŘƛŀƭ ƳŜŀǎǳǊŜǎ

and continued reporting and cooperation
ü Alleged Facts: ten-year scheme
ü No continuing requirements for parent

tŀƴŀǎƻƴƛŎ !ǾƛƻƴƛŎǎ /ƻǊǇ όάt!/έύΣ 
DPA 2018

ü Subsidiary-level agreement 
($137,403,812 penalty)

ü Parent-level resolution with SEC 
($143,199,019 disgorgement + PJI)

ü No voluntary disclosure; full 
cooperation

ü PAC: remedial measures, enhanced 
compliance program, continued 
cooperation, independent 
compliance monitor

ü Alleged Facts: PAC high-level 
executive involvement and conduct 
άƭŀǎǘŜŘ ŦƻǊ ŀǘ ƭŜŀǎǘ ǎƛȄ ȅŜŀǊǎ ŀƴŘ 
ǎǇŀƴƴŜŘ ƳǳƭǘƛǇƭŜ ŎƻǳƴǘǊƛŜǎέ

ü No continuing requirements for 
parent

Trends to Watch: Subsidiary-Only Resolutions (FCPA 
Examples) Without Continuing Parent-Level Obligations

Polycom Declination with Disgorgement, 2018
ü Subsidiary-level agreement ($30,978,000 disgorgement)
ü Subsidiary-level resolution with SEC ($143,199,019 disgorgement + PJI)
ü άtǊƻƳǇǘΣ ǾƻƭǳƴǘŀǊȅ ǎŜƭŦ-ŘƛǎŎƭƻǎǳǊŜέ ōȅ tƻƭȅŎƻƳ ƻŦ ǎǳōǎƛŘƛŀǊȅ ŎƻƴŘǳŎǘΤ 

full cooperation
ü Alleged Facts: conduct by Chinese subsidiary senior managers, including 

subsidiary VP; ultimate parent company was successor in interest with 
no responsibility for the underlying facts prior to acquisition in 2018

ü No continuing requirements for ultimate parent


