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The fiduciary duties of directors

Fiduciary duty is the highest duty of care which the law can impose, BY ROBSON LEE

HE office of a director in a

company carries with it the as.

samption of fduciary dutics,
whach primanly concemn the exercise
of their powers as agents of the oo
pany, #nd the controd of the property
andl et of the eompany ad trastees
of the company,

A person whode office carries fidu-
clary duties must ab 2l tmes act in
the best interests of the beneficiaries.
Fiduciary duty ks the highest duty of
care which the Law can impose, The
duty-hobder mast subsrdinate hiz
onn interests in prefenence for the be-
neficiany’s interestd in the event of a
conflict, in broad tenms, a director
st At all times 200 in pood tith and
with reasonable care and diligence,

The Singapone Companies Act re:
quires a director to always act hon-
eutly in the discharge of the duties of
his office. The Act does not replace
the common-lew obligations of direct:
ors bat supplenents therm. It also im-
poses bodh civil and criminal sane-
Lions an dinectors by providing tha:
| The dircotor shall be lable to the
company for any podlit made by him
of for amy damage sulfered by the
Company; and that
W He chall have committed an of-
femge and onconviction, be subject to
a fine redl exdeeding 555000000 to im:-
prisenment of a term nod excesding
N YEar.

Duty to shareholders

In most cases. the commenciad and
business interests of a company
wiklld colnclde with the ineresis of
the sharehobders. Courtt will be show
1o interfere with butiness decisions
of the board, unbess it can be estab-
lictbviedd Bt thee Board hadt sctesd im bad
Tadth, intending to prejudice the In-
tereits of (e tharcholders or certain
classes or factions of sharcholders.or

that po sensible board would have
come b the decition that hat been
challenged,

When directors exercise their
porwers in disregand of the interests
of any minority sharchobder or have
Been Sppretanse 1o ihe minanty, Uhe
Act provides the minenity sharchold:
efs in question with the right Lo seck
Judicial relicf,

Duty to creditors

The law imposes director: with a
diusty to present and funire credinors if
a company 1% insoboent o put in asiu:
atjonwhene s creditors will be preju-
diced, The Act makes it anoffence for
adirector to contraet & debt knsvwing
that there is no reasenable or prob-
able expectation that the company
wenild be able fo repay it

The Act FTurther makes it an of-
fence for directors to camry on the
bursiness of a company with intent to
defraad ins creditors. Under the Agt,
the court can declare the director to
be personally b, without
any lendtation of lability, for all or
ary of the debis or other Habilities of
e Company.

Conflicts of interest

A person owinga fidudary duty 10.an-
ather shall not ke allowed 1o place
himself in a position where be has, or
can have, a perdonal interest conlflict-
ing. or which may posstbly conflict,
with this duty.

Wheen a director breaches his fixdu-
ciary duty by reaton of a conflict ol in-
terests, e oompany may seek the fiol -
lewving judicial remedies:

W A cou injecison o resimin the dir
ector from pursuing his personal in:
reredls o (e interests of a thind per-
00

B The accounting of the profits or
gains that the dirccior had in Bt re-

oelved, regandiess of whether the
company had wulfened a boss;

m The recovery of any propeny re-
ceived and retained by the director as
a resuiln of the breach;

B The recovery of compensation for
any loss suffered by the company by
reason of the director prefeming his
own personal interesis of the im-
tereits of & third party; andifor

B The rescisshon of the traneaction
that is tainied with the director's
breach and the restoration of the
parties bo thelr original posithons as if

The dutyv-holder must

subordinate his own interests

in preference for the

beneficiary’s interests in the

event of a conflict.

the transaglion mever took place,
prervided the transaction [ capable of
being reversed,

Director-company dealings

Dealings betworn a director and the
company could potemEally give rise
1o itses of confliors of interests.

Adinecton can enber N0 & Irafses
e wath Bhee cormpany, provided he
has made sullicient disclosure of any
confbict of interests, and obtained the
relevant approval from nonvinter
ested direciars.

The Act reguines a diregior bo de-
clare to an independent board the
miature of Bis inberest in a ransstion
or proposed transaction as oon s
practicable after the nelevant facts
have come to ks knowledge,

Theere | case lnw that renders a dir
ector accountable 1o the company for
predits made from the bransaction if
ke fails 1o make adequate disclosure
woa fully independent board or shage-
hodders,

Thee test, when it comes 1o deal-
ings between the company and a
third party asisciated with s die-
cotor, is whether, on the facts, there
exists & real and sensible poasibility
of a conflict arsing in the mird of 2
reavorabie man beoking ot the ciroun
stances,

In most cases, the is-
s s determined by oon-
tidering whether the dir
cctor may, whether dir-
ectly or indirectly., gain
soaree form of pocuniany
benefit from the ransac
tion. A director may
bireach his fidudary daty
when he seoufes non-pe
cunfary benefits which
are incompatible with his
dusties as a disecior of the
company and the in-
rerests of the company.

The Act provides that a director
il s & dicect oF indirect inferedt in
agcniract with the commpasry must dis
close this interest a1 a meeting of dir
CCDOEE A% 5000 A5 practicable. Failure
o make such disclosure would
render the contract voldable at the fe-
quest of the company and may ex:
pose the director to criminal Land-
tions.

This provision does not apply
when: the dinsctor (5 merely & ment
ber or creditor of the company who 5
enlering into a contract with the dir-
COLOES COMPanTy.

Business opportunities

In peneral, there b no duty upona dir:
octor torefradn from engaging. for his

own benefit, in the same kind of busd-
ness at that carried on by the com
pay, provided:

B There i4 no expreds restraint-of-
wrade clause if there i an employ-
mend goniragt between the director
and the company,

B There ks no unas thonsod use o dis-
cladurne of the company’s conlidential
infommation;

B There it mo improper use of the
COMpany’s assets and property; and
B There ks noe breach of the director’s
fidusciary duty vo st im pood Faith amd
in the inderesis of the company and
i fihaciary and Ltatutory duly' Do st
with reasonable difigence.

The general rule reganding busi-
ness opporunitics available or under
consideration by the company is that
e directors are not free 1o divert or
destroy such business opporuntties
withowl the proper authority of the
COTHpany.

The rule also applies 1o business
opportunities which the company
might reasonably be tobe in-
terested in, given its present Theld of
business activilies.

Directors’ right to compete

It would appear that there is no
blanket prohibiton against a director
fram competing with the company in
which he is a director, or that a per
son canrdd B a director of two oom-
peting companies, As bong as the po-
tertial conflion is dischosed 1o the com-
pany avd apperoved, the holding of
crodi-directorships is not per 4e a
becach of fdudany dity,

It should, howewer, be noted that
such a prohabition may be imposed
by Implied or express agreement
between the company and the dir-
ector theowgh the use of, for cxample,
restrain-af-trade clmses and the ime
plicd chiigation to devole full time

arsd atenthon to ke affairs of the com:
Pany.

It headed Al b nedbed Ehat the dir-
ector should not utilise the property
and assets of the company for the be-
reefit of the compsting company; s
closure to of utilisation by the com:
peting company of confidential in-
formation belonging 1o the company;
of the divershon of business oppartun:
ithes away Lo the competing company,

Improper use of iInformation

Confidential information cannot b
uted or disclosed by a direcior
without the consent or authorission
of the comipany of such information,

The Act provides that an oflioer of
the company shall not, a1 any time,
make improper ute of any infarma-
tion acquired by virtue of his position
a5 an officer of the company to gain
anadvaniage for himsell, whether dis-
oot or indirect, or for any other per-
Lon, o cause detriment 1o the com-
pany.

The Act covers Emproper use by a
director of his pesition 1o galn an ad-
vantage for himsell or for any ofher
person of 1o caute detriment o the
company. The et ks whether the dir-
cotor had obtained an unfair advant-
ape through an abuse of his position,
Consequenily, it s irrelevant whether
it conoems menely nformation or oth-
erwise,

A direcior in breach of this stat.
wicry restriction shall be accountabde
b the company for amy profit made
by hien o for army damage suffened by
the company as a consequencs
thercol. A criminad penalty is al 50 im:
posed,
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