
 
 

 

April 2, 2021 

 

DOCUMENT RETENTION IN EU COMPETITION CASES 

 

To Our Clients and Friends:  

On 25 March 2021, the Court of Justice of the EU (“CJEU”) confirmed the fines imposed in Europe on 
a number of pharmaceutical companies, including Xellia and Alpharma, for entering into anticompetitive 
‘pay for delay’ settlement agreements.  

One of the grounds of appeal rejected by the CJEU concerned the impact of the lengthy administrative 
procedure on Xellia’s and Alpharma’s rights of defence.  The CJEU found that Xellia and Alpharma had 
not proven that the Commission’s investigatory steps had taken so long as to impact their rights of 
defence.  In particular, Xellia and Alpharma could not blame the Commission for their own failure to 
preserve documents that could have assisted their defence.  

The CJEU’s judgment sends a message to companies active in sectors under investigation.  Although 
there is no general obligation to preserve documents which would assist the Commission in the exercise 
of its investigatory powers in competition cases, companies are advised to preserve key documents and 
legal assessments for the purposes of their own defence – even when the investigation appears 
unconscionably dilatory.  Once aware of being a possible target of a Commission investigation, 
companies should preserve all relevant documents until they can be confident that no further action will 
be taken.  Given the recent practice of the Commission to make infringement findings against companies 
even where fines cannot be imposed for prescription reasons, that period of time may be very long 
indeed. 

I. Background 

In 2002, Lundbeck entered into settlement agreements with a number of generic pharmaceuticals 
manufacturers and resellers, including Alpharma.  The settlement agreement between Lundbeck and 
Alpharma was in effect until 30 June 2003.  For the period of the agreement, Alpharma generally 
committed not to sell generic citalopram in the EU, Norway and Switzerland, in exchange for payments 
from Lundbeck amounting US$ 12 million.  

In October 2003, the Danish Competition Authority informed the Commission of the settlement 
agreements entered into by Lundbeck and the generics manufacturers and resellers.  In a press release 
issued on 28 January 2004, the Danish Competition Authority indicated that “the Commission [did] not 
wish to initiate proceedings against Lundbeck.”[1]  However, unbeknown to the public, between 2003 
and 2006 the Commission conducted inspections (so-called ‘dawn raids’), primarily at Lundbeck’s 
premises in Europe.  
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In 2008 and 2009, the Commission conducted a formal inquiry into the pharmaceutical sector.  The Final 
Report of the Commission on the Pharmaceutical Sector Inquiry examined competition issues relevant 
to Lundbeck as well as Alpharma and Xellia, such as patent filing strategies (including related exchanges 
and litigation), as well as settlements and other related agreements.[2]  

Some eight years after the Lundbeck settlement agreements, the Commission opened investigations into 
Lundbeck in 2010 and into Alpharma and Xellia in March 2010 and March 2011, respectively.  The 
Commission adopted an infringement decision in June 2013 imposing fines of approximately €146 
million for ‘pay for delay’ anti-competitive agreements entered into by  Lundbeck, Alpharma, Xellia and 
other generic manufacturers and resellers.  

On appeal before the General Court and the CJEU, Xellia and Alpharma argued that the Commission 
had infringed their rights of defence by failing to inform them in a timely manner of the existence of an 
inquiry concerning them, which allegedly caused them not to retain potentially exculpatory evidence.  In 
particular, Xellia and Alpharma referred to three categories of documents that had been lost due to the 
lapse of time: (i) drafts and comments relating to the agreements at issue, (ii) the business plans of 
Alpharma relating to citalopram, and (iii) the documents of external counsel.  

At first instance, the General Court ruled that Xellia and Alpharma were under a duty of diligence, 
applicable to all investigated parties in EU antitrust proceedings, to retain all relevant documentation 
and evidence in order to safeguard their rights of defence.[3]  According to the General Court, the duty 
of diligence arose in this case due to the press release of the Danish Competition Authority of 28 January 
2004, and the Commission’s Pharmaceutical Sector Inquiry of 2008-2009.[4]  

The CJEU disagreed with the General Court’s reasoning.  It clarified that the duty of diligence exists but 
only applies to investigated companies once formal proceedings have been opened against them.  In the 
cases of Xellia and Alpharma, the duty did therefore not arise until 2010 and 2011, when the Commission 
formally opened investigations against them.  Somewhat inconsistently, the CJEU indicated that a “duty 
of care” should have led Xellia and Alpharma to preserve all relevant documentation as of the date of 
the opening of the Pharmaceutical Sector Inquiry, some four and a half years after the settlement 
agreements had expired.[5]  

II. Obligation to Preserve Documents in EU Competition Cases 

Document retention rules in Europe are generally covered by national legislation.  With regard to 
commercial negotiations and other business arrangements, companies are generally required under 
national law to preserve company books and records for a precautionary period of time (e.g., five years).  

EU competition law does not impose any general obligation on companies to preserve documents that 
are or could be relevant to an antitrust investigation.  However, EU case law has established a general 
“duty of care” concerning companies and trade associations, to ensure the proper maintenance of 
information about their activities for evidentiary purposes.[6] Furthermore, when companies receive 
requests for information from the Commission, they are expected to act with greater diligence and to 
take all appropriate measures in order to preserve such evidence as might be reasonably available.[7]  
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Once an investigation is underway, companies have a general duty to cooperate in response to 
Commission requests for information and inspections.  In particular, the Commission has powers to 
request correct, accurate and complete information and documentation.[8]  Companies are also obliged 
to produce complete company books and records during dawn raids, and the duty of cooperation is 
increased when inspections have been authorised by decision.[9]  

III. Deferred Detection and Lengthy Proceedings Do Not Excuse Document Losses or Short 
Retention Policies 

General principles of EU law dictate that administrative procedures relating to competition policy must 
be conducted within a reasonable time.  EU Courts apply this principle by analysing the impact of 
lengthy investigations on the rights of defence of companies, and can reduce the amount of fines imposed 
where appropriate.[10] 

The Commission’s failure to observe the duty to deal with a matter within a reasonable period of time 
normally has no effect on the validity of the administrative procedure under Regulation 
No. 1/2003.[11]  Limited exceptions to this general rule may be found in EU case law, for example, 
when the Commission fails to investigate a company for five consecutive years, thereby exceeding the 
statute of limitations set in Regulation No. 1/2003.[12] In order to argue successfully that their rights of 
defence have been infringed through the dilatoriness of the Commission’s investigation, companies must 
prove that they acted diligently during the different phases of an investigation and that specific and 
avoidable harm was caused to them.[13] 

In the Alpharma and Xellia cases, the General Court considered that the Commission had carried out a 
number of relevant investigative steps in the period between the receipt by the Commission of the 
Lundbeck settlement agreements (October 2003) and the initiation of proceedings against Alpharma and 
Xellia (2010 and 2011, respectively).  Furthermore, the press release of the Danish Competition 
Authority of 28 January 2004 demonstrated that the Commission was taking an interest in Lundbeck’s 
settlement agreements.  Xellia and Alpharma ought to have been aware of the Commission’s likelihood 
of investigating ‘pay for delay’ agreements in the pharmaceutical sector, and should have acted with 
greater diligence to preserve any information that could be relevant for the investigation.[14] 

The CJEU ultimately disagreed with the General Court on this point, considering that the “duty of 
diligence” did not apply during the pre-investigation phases (i.e., from 2003 to 2010-2011 in the case of 
Xellia and Alpharma).[15]  However, the application of the general principle of the “duty of care”, 
coupled with the relatively short period between the expiration of the Lundbeck settlement agreements 
and the Pharmaceutical Sector Inquiry (four and a half years), led the CJEU to the same conclusion as 
the General Court: Xellia and Alpharma could not blame the Commission for their respective failures to 
retain relevant evidence:  

“a specific duty of care requiring [companies] to ensure that information enabling details of 
their activities to be retrieved is retained properly in their books or records, in order, in 
particular, that they have in their possession the necessary evidence in the event of subsequent 
administrative action or judicial proceedings. […] [A] well-informed and seasoned operator 
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[…] could not be unaware and […] take precautions against the loss, due to the passage of time, 
of evidence that might prove to be useful to them in the context of subsequent administrative 
procedures or judicial proceedings.”[16] 

IV. Conclusion 

Although EU legislation does not contain a formal duty to preserve documents that the Commission may 
seek or require to be produced during the course of an investigation, a failure to preserve information 
may weaken a firm’s ability to defend itself in subsequent proceedings.  In particular, the possibility of 
deferred enforcement or lengthy Commission investigations does not negate the fact that it is in the 
firm’s own interest to preserve relevant documents for the purposes of subsequent litigation. 

Whilst this has always been recognised with respect to civil claims, it is now clear that firms would be 
well-advised to preserve potentially exculpatory materials, especially if they became aware that practices 
similar to those that they are engaging in have become the subject of an EU antitrust investigation.  This 
includes both cases against individuals firms and sector inquiries. 

In practice, as a first step, such firms and their legal advisors should ensure that they have arranged 
appropriate document retention policies and practices for their emails, other internal documents and 
communications with actual or potential competitors.  As a second step, it is important to monitor legal 
developments affecting the sectors in which they operate, and to be aware of the different retention 
obligations they may face in different jurisdictions.  Finally, in taking these protective measures, 
companies should take into account the limited scope of legal professional privilege in EU competition 
cases, and to ensure that protected documents are clearly labelled as such and filed separately. 

______________________ 

   [1]   See Case AT.39226 – Lundbeck, para. 728.  

   [2]   See Pharmaceutical Sector Inquiry, Final Report, 8 July 2009, Section C.2. 

   [3]   See Case T-471/13 Xellia and Alpharma v Commission, EU:T:2016:460, paras. 353 ff. 

   [4]   See Case T-471/13 Xellia and Alpharma v Commission, EU:T:2016:460, para. 368. 

   [5]   See Case C-611/16 P Xellia and Alpharma v Commission, EU:C:2021:245, paras. 135 ff. 

   [6]   See Case T-240/07 Heineken v Commission, EU:T:2011:284, para. 301.  

   [7]   See Case T-5 and 6/00 Neederlandse Federatieve Vereniging voor de Groothandel op 
Elektrotechnisch Gebied and Technische Unie v Commission, EU:T:2003:342, para. 87. 

   [8]   See Regulation No 1/2003, Article 23(1).  

   [9]   See Regulation No 1/2003, Article 23(1)(c).  Most inspections are authorised by formal 
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not made pursuant to a formal Decision (and in that sense responding may be considered to be a 
voluntary act). 
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  [11]   See Case T-410/03 Hoechst v Commission, EU:T:2008:211, para. 227. 

  [12]   See Case T-213/00 CMA CGM et al. v Commission, EU:T:2003:76, para. 482. 

  [13]   See C 201/09 P and C 216/09 P ArcelorMittal Luxembourg et al. v Commission, 
EU:C:2011:190, para. 118; Case T-240/07 Heineken Nederland and Heineken v Commission, 
EU:T:2011:284, para. 300 ff;  Case T-410/03 Hoechst v Commission, EU:T:2008:211, para. 227.; and 
Case T-471/13 Xellia and Alpharma v Commission, EU:T:2016:460, paras. 357 and 358.  

  [14]   See Case T-471/13 Xellia and Alpharma v Commission, EU:T:2016:460, paras. 353 ff. 

  [15]   See Case C-611/16 P Xellia and Alpharma v Commission, EU:C:2021:245, paras.127-148. 
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The following Gibson Dunn lawyers prepared this client alert: Alejandro Guerrero and David Wood. 

Gibson Dunn lawyers are available to assist in addressing any questions you may have regarding 
these developments.  Please contact the Gibson Dunn lawyer with whom you usually work, the authors, 

or any member of the firm’s Antitrust and Competition practice group: 

Antitrust and Competition Group: 

Brussels 
Attila Borsos (+32 2 554 72 11, aborsos@gibsondunn.com) 

Christian Riis-Madsen (+32 2 554 72 05, criis@gibsondunn.com) 
Lena Sandberg (+32 2 554 72 60, lsandberg@gibsondunn.com) 

David Wood (+32 2 554 7210, dwood@gibsondunn.com) 
Alejandro Guerrero (+32 2 554 7218, aguerrero@gibsondunn.com) 

Frankfurt 
Georg Weidenbach (+49 69 247 411 550, gweidenbach@gibsondunn.com) 

Munich 
Michael Walther (+49 89 189 33 180, mwalther@gibsondunn.com) 

Kai Gesing (+49 89 189 33 180, kgesing@gibsondunn.com) 

London 
Ali Nikpay (+44 20 7071 4273, anikpay@gibsondunn.com) 

https://www.gibsondunn.com/practices/pages/ATR.aspx
https://www.gibsondunn.com/lawyer/borsos-attila/
mailto:aborsos@gibsondunn.com
https://www.gibsondunn.com/lawyer/riis-madsen-christian/
mailto:criis@gibsondunn.com
https://www.gibsondunn.com/lawyer/sandberg-lena/
mailto:lsandberg@gibsondunn.com
https://www.gibsondunn.com/lawyer/wood-david/
mailto:dwood@gibsondunn.com
https://www.gibsondunn.com/lawyer/guerrero-alejandro/
mailto:aguerrero@gibsondunn.com
https://www.gibsondunn.com/lawyer/weidenbach-georg/
mailto:gweidenbach@gibsondunn.com
https://www.gibsondunn.com/lawyer/walther-michael/
mailto:mwalther@gibsondunn.com
https://www.gibsondunn.com/lawyer/gesing-kai/
mailto:kgesing@gibsondunn.com
http://www.gibsondunn.com/lawyers/anikpay
mailto:anikpay@gibsondunn.com


 

 

 

6 

Deirdre Taylor (+44 20 7071 4274, dtaylor2@gibsondunn.com) 
Philip Rocher (+44 20 7071 4202, procher@gibsondunn.com) 
Patrick Doris (+44 20 7071 4276, pdoris@gibsondunn.com) 

Charles Falconer (+44 20 7071 4270, cfalconer@gibsondunn.com) 

Hong Kong 
Kelly Austin (+852 2214 3788, kaustin@gibsondunn.com) 

Sébastien Evrard (+852 2214 3798, sevrard@gibsondunn.com) 

Washington, D.C. 
Adam Di Vincenzo (+1 202-887-3704, adivincenzo@gibsondunn.com) 
Scott D. Hammond (+1 202-887-3684, shammond@gibsondunn.com) 

Joseph Kattan (+1 202-955-8239, jkattan@gibsondunn.com) 
Kristen C. Limarzi (+1 202-887-3518, klimarzi@gibsondunn.com) 

Joshua Lipton (+1 202-955-8226, jlipton@gibsondunn.com) 
Richard G. Parker (+1 202-955-8503, rparker@gibsondunn.com) 
Michael J. Perry (+1 202-887-3558, mjperry@gibsondunn.com) 

Cynthia Richman (+1 202-955-8234, crichman@gibsondunn.com) 
Jeremy Robison (+1 202-955-8518, wrobison@gibsondunn.com) 

Stephen Weissman (+1 202-955-8678, sweissman@gibsondunn.com) 
Andrew Cline (+1 202-887-3698, acline@gibsondunn.com) 
Chris Wilson (+1 202-955-8520, cwilson@gibsondunn.com) 

New York 
Eric J. Stock (+1 212-351-2301, estock@gibsondunn.com) 

Lawrence J. Zweifach (+1 212-351-2625, lzweifach@gibsondunn.com) 

Los Angeles 
Daniel G. Swanson (+1 213-229-7430, dswanson@gibsondunn.com) 

Christopher D. Dusseault (+1 213-229-7855, cdusseault@gibsondunn.com) 
Samuel G. Liversidge (+1 213-229-7420, sliversidge@gibsondunn.com) 

Jay P. Srinivasan (+1 213-229-7296, jsrinivasan@gibsondunn.com) 
Rod J. Stone (+1 213-229-7256, rstone@gibsondunn.com) 

San Francisco 
Rachel S. Brass (+1 415-393-8293, rbrass@gibsondunn.com) 

Caeli A. Higney (+1 415-393-8248, chigney@gibsondunn.com) 

Dallas 
Veronica S. Lewis (+1 214-698-3320, vlewis@gibsondunn.com) 

Mike Raiff (+1 214-698-3350, mraiff@gibsondunn.com) 
Brian Robison (+1 214-698-3370, brobison@gibsondunn.com) 

Robert C. Walters (+1 214-698-3114, rwalters@gibsondunn.com) 

 

http://www.gibsondunn.com/lawyers/dtaylor2
mailto:dtaylor2@gibsondunn.com
http://gibsondunn.com/Lawyers/procher
mailto:procher@gibsondunn.com
http://gibsondunn.com/lawyers/pdoris
mailto:pdoris@gibsondunn.com
http://gibsondunn.com/Lawyers/cfalconer
mailto:cfalconer@gibsondunn.com
http://gibsondunn.com/Lawyers/kaustin
mailto:kaustin@gibsondunn.com
https://www.gibsondunn.com/lawyer/evrard-sebastien/
mailto:sevrard@gibsondunn.com
http://gibsondunn.com/lawyers/adivincenzo
mailto:adivincenzo@gibsondunn.com
http://gibsondunn.com/lawyers/shammond
mailto:shammond@gibsondunn.com
https://www.gibsondunn.com/lawyer/kattan-joseph/
mailto:jkattan@gibsondunn.com
https://www.gibsondunn.com/lawyer/limarzi-kristen-c/
mailto:klimarzi@gibsondunn.com
http://gibsondunn.com/lawyers/jlipton
mailto:jlipton@gibsondunn.com
https://www.gibsondunn.com/lawyer/parker-richard-g/
mailto:rparker@gibsondunn.com
https://www.gibsondunn.com/lawyer/perry-michael-j/
mailto:mjperry@gibsondunn.com
http://www.gibsondunn.com/Lawyers/crichman
mailto:crichman@gibsondunn.com
https://www.gibsondunn.com/lawyer/robison-jeremy/
mailto:wrobison@gibsondunn.com
https://www.gibsondunn.com/lawyer/weissman-stephen/
mailto:sweissman@gibsondunn.com
https://www.gibsondunn.com/lawyer/cline-andrew/
mailto:acline@gibsondunn.com
https://www.gibsondunn.com/lawyer/wilson-chris/
mailto:cwilson@gibsondunn.com
http://www.gibsondunn.com/lawyers/estock
mailto:estock@gibsondunn.com
https://www.gibsondunn.com/lawyer/zweifach-lawrence-j/
mailto:lzweifach@gibsondunn.com
http://gibsondunn.com/Lawyers/dswanson
mailto:dswanson@gibsondunn.com
https://www.gibsondunn.com/lawyer/dusseault-christopher-d/
mailto:cdusseault@gibsondunn.com
http://www.gibsondunn.com/lawyers/sliversidge
mailto:sliversidge@gibsondunn.com
http://www.gibsondunn.com/lawyers/jsrinivasan
mailto:jsrinivasan@gibsondunn.com
http://www.gibsondunn.com/lawyers/rstone
mailto:rstone@gibsondunn.com
http://gibsondunn.com/lawyers/rbrass
mailto:rbrass@gibsondunn.com
https://www.gibsondunn.com/lawyer/higney-caeli-a/
mailto:chigney@gibsondunn.com
http://gibsondunn.com/lawyers/vlewis
mailto:vlewis@gibsondunn.com
https://www.gibsondunn.com/lawyer/raiff-mike/
mailto:mraiff@gibsondunn.com
http://gibsondunn.com/lawyers/brobison
mailto:brobison@gibsondunn.com
http://gibsondunn.com/lawyers/rwalters
mailto:rwalters@gibsondunn.com


 

 

 

7 

© 2021 Gibson, Dunn & Crutcher LLP 

Attorney Advertising:  The enclosed materials have been prepared for general informational purposes 
only and are not intended as legal advice. 


	Document Retention in EU Competition Cases

