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The Anti-Money Laundering
Act of 2020’s Corporate
Transparency Act

Gibson, Dunn & Crutcher LLP

Introduction

Despite far-reaching anti-money laundering (“AML”) legal
and regulatory requirements in the U.S.—as well as compli-
ance efforts by financial institutions and other businesses
subject to AML regulations—U.S. law enforcement agencies,
like law enforcement agencies in other countries, identify and
address only a small fraction of money laundering and terrorist
financing activity. Experts vary on their theories as to the root
cause of this lack of progress in the AML space. However, there
appears to be consensus that a key impediment to law enforce-
ment is the ability of bad actors to establish legal structures
whose ownership is purposefully obscured and de facto anony-
mous and conduct financial transactions through them.

After discussing this issue for many years, the Financial Action
Task Force (“FATE”), an independent inter-governmental body
that develops and promotes policies to protect the global finan-
cial system against money laundering, recommended in 2003
that governments ensure that reliable information about the
true identity of beneficial owners of legal entities and trusts
are collected, maintained, and available to government authori-
ties, either through a corporate registry or other means, in order
to better facilitate the investigation and prosecution of money
laundering.! As discussed further herein, FATF has since reem-
phasized and updated this recommendation multiple times, with
the most recent update in October 2019.2

For almost two decades, the United States did not fully
comply with FATF’s guidance, even as other countries put into
place requirements consistent with the guidance. Although
the Customer Due Diligence Rule (“CDD Rule”) of the U.S.
Treasury Department’s Financial Crimes Enforcement Network
(“FinCEN”), discussed below, partially addressed FATT’s guid-
ance on beneficial ownership, U.S. states were left to determine
for themselves whether or not legal entities could be established
without proof and recording of beneficial ownership informa-
tion. As a result, the United States has had several jurisdictions,
including as is most well known, Delaware, in which bad actors
could establish legal entities without active business operations
and whose ownership is not readily tied to anyone—commonly
referred to as shell companies—in order to use those entities
nefariously in a de facto anonymous manner. However, with the
passage of the Corporate Transparency Act (“CTA”), as part of
the Anti-Money Laundering Act of 2020 (“AMLA”),’ this is all
about to change. As discussed in detail in this chapter, the CTA
requires that certain legal entities that could be non-operating
or shell companies file beneficial ownership information with
FinCEN, and that FinCEN maintain a non-public national
corporate registry of that information.
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Background

The ability to establish anonymous legal structures can be for
legitimate purposes, but has also enabled and promoted all
manner of illegal activity according to charges in criminal
cases, including drug smuggling, terrorism, bribery and corrup-
tion, fraud, kleptocracy, and human trafficking, among others.
Despite the perception that this issue is confined to offshore
secrecy havens, the reality is that the establishment of anony-
mous legal structures has been and continues to be a challenge in
the U.S. and other global financial centers.

Indeed, the ability of malign actors to utilize anonymous legal
structures in the U.S. has been well documented over the past
two decades. For example, in October 2000, the U.S. General
Accounting Office released a report to the Senate’s Permanent
Subcommittee on Investigations and the Committee on
Governmental Affairs detailing how foreign individuals and enti-
ties were able to form shell corporations in Delaware on behalf of
Russian brokers for the purpose of laundering money.* Similatly,
a study published in October 2011 by the World Bank and the
United Nations found that, in the vast majority of major corrup-
tion cases, an anonymous company was used to launder illegal
funds, and U.S. entities were the most commonly used anony-
mous companies in those cases.” The study further noted how
providers of legal, financial, and administrative services in the
U.S. generally did not conduct sufficient due diligence when gath-
ering information related to the formation of companies, and
that, in many cases, these service providers did not ask for any
form of identification from individuals forming corporations.

FATF has also focused on this issue for many years, and, in
certain instances, has identified the U.S. as being vulnerable to
the use of anonymous corporate structures for illicit activity.
Beginning in 2003, FATF established international standards
on beneficial ownership, which included a recommendation
that governments ensure that reliable information about the
true identity of beneficial owners of legal entities and trusts are
collected, maintained, and available to government authorities,
cither through a corporate registry or other means.® In 2014,
FATF published further guidance on this issue, providing a step-
by-step guide on how to access publicly available information
on legal persons and arrangements, and establish procedures to
facilitate information requests from foreign counterparts.’

Then, in October 2019, FATF published a report building on
its prior guidance recommending that countries should use one
or more of the following mechanisms to ensure that information
on the beneficial ownership of a company is obtained and avail-
able at a specified location, or can otherwise be determined in
a timely manner by law enforcement: the “Registry Approach;”
the “Company Approach;” and the “Existing Information
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Approach.”® The “Registry Approach” requires company regis-
ters to obtain and hold up-to-date information on companies’
beneficial ownership, which should be publicly available along
with other basic company information, to facilitate timely access
by authorities as well as general public access for cross-checking
purposes. The “Company Approach” requires the compa-
nies themselves to obtain and hold up-to-date information on
their beneficial ownership that must be turned over in a timely
manner to authorities upon request, with sanctions for failure
to do so. The “Existing Information Approach” involves using
existing information collected on the beneficial ownership of
corporate entities to identify beneficial ownership. Existing
information exists with financial institutions, government agen-
cies, such as tax authorities, and other types of registries, such as
for property and vehicles, among others.’

Inits 2016 review of the U.S. government’s AML regime, FATF
noted that the “lack of timely access to ... beneficial ownership
information remains one of the most fundamental gaps in the U.S.
context.” In March 2020, although FATF upgraded its rating of
the United States for compliance with FATF Recommendation
10 related to customer due diligence from “partially compliant”
to “largely compliant” as a result of the CDD Rule, FATF found
that the U.S.’s AML/countet-terrorist financing (“CFT”) regime
remained deficient in a few ways, including by not preventing
the formation of anonymous companies."! FATF noted how the
CTA—then pending legislation—would address this concern.

U.S. History

FATF’s focus and recommendations on this issue placed
increased pressure on the U.S. to establish federal beneficial
ownership requirements, which, after a long and difficult road
to passage, ultimately resulted in the CTA.

Regulation of the formation of business entities within the
U.S. has been a matter of state and territorial law. As a result,
states have attempted to maintain their jurisdiction over corpo-
rate entity formation, and there has been a reluctance to inter-
fere with the states’ sovereignty on this issue. Indeed, while
pressure from both domestic and international parties mounted
in the mid-2000s to address the U.S.’s beneficial ownership gap,
the National Association of Secretaries of State (“NASS”) asked
that the U.S. Congress delay introducing federal legislation, and
convened a task force in 2007 to examine state company forma-
tion practices.'”” The NASS task force published a report and
proposal on the issue in July 2007, which essentially provided
that federal regulators, including FinCEN, the U.S. Treasury
Department’s Office of Foreign Assets Control (“OFAC”), the
Internal Revenue Service (“IRS”), and others, should develop
guidance and outreach programs for state authorities on the
disclosure of beneficial ownership information in the company
registration process.”

Uponreceiving the report, the Treasury Department noted that
the proposal fell short and did “not fully address the problem of
legal entities masking the identity of criminals.”** Subsequently,
in 2008, Senators Carl Levin, Charles Grassley, and Claire
McCaskill introduced the Incorporation Transparency and Law
Enforcement Assistance Act (“I'TLEA”), which sought to estab-
lish beneficial ownership disclosute requirements.” Among
other measures, the bill would have mandated that states main-
tain information about the beneficial ownership of a corpora-
tion or limited liability company, and would have imposed addi-
tional identification requirements for foreign beneficial owners
of U.S. entities." Many critics of the legislation argued that
regulation of business entity formation within the U.S. was and
should remain a state matter."”
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Similar bipartisan legislation requiring the disclosure of
beneficial ownership information was repeatedly introduced in
Congtess in the years following 2008, but without success. Like
the 2008 bill, these follow-on bills envisioned that the states,
as opposed to federal regulators, would obtain and maintain
beneficial ownership information, thereby allowing states to
retain their traditional regulatory authority over the formation
of business entities."® Eventually, these predecessor bills to the
CTA evolved from placing the onus on the states to requiring
FinCEN to obtain and maintain beneficial ownership.” Still,
despite repeated, annual efforts to enact federal legislation on
this issue—and support from the Obama and Trump admin-
istrations, including draft legislation introduced by Obama’s
Treasury Department in 2016*—none of the bills were enacted
into law and this gap in the U.S.’s AML framework persisted.

In an effort to partially address this gap, FinCEN issued the
CDD Rule in 2016, which went into effect in 2018.! The CDD
Rule imposes regulatory obligations on certain financial insti-
tutions (banks, credit unions, mutual funds, brokers or dealers
in securities, futures commission merchants, and introducing
brokers in commodities) to obtain beneficial ownership infor-
mation for particular types of legal entity customers.” But the
CDD Rule does not place obligations on entities to provide
beneficial ownership information as part of the entity formation
process, and it does not require the establishment of a central-
ized, corporate registry.”

Amid increased pressure both internationally and domes-
tically to rectify this corporate transparency issue, the U.S.
Congress held multiple hearings over the last few years that
were focused on the ability for individuals in the U.S. to use
anonymous shell corporations and other entities to store and
transmit the proceeds of illegal activities. During these hear-
ings, witnesses emphasized the need to close this gap.** For
instance, in May 2019, the U.S. Senate Committee on Banking,
Housing and Urban Affairs held a hearing entitled “Combating
Illicit Financing by Anonymous Shell Companies Through the

Collection of Beneficial Ownership Information,”*

during
which regulators and law enforcement stressed the benefits of
having a national database of beneficial ownership information
to combat money laundering. In particular, FinCEN Director
Kenneth Blanco explained that a lack of clear information iden-
tifying the bad “actors behind front companies” has turned shell
corporations into vehicles that “hide, support, prolong, [and]
foster” criminal enterprises.*

These hearings provided the momentum needed for the
CTA’s passage. While there was some Republican opposition
to the bill based on fears that it would place excessive costs
and regulatory burdens on small operating businesses, many
Republicans supported the bill and it advanced out of the House
Financial Services Committee in June 2019 and passed the full
House in October 2019.%” Parallel legislation was introduced in
the Senate. The CTA was eventually added to the 2021 National
Defense Authorization Act (“NDAA”) under the scope of
AMLA, which passed the Senate in December 2020 with a veto-
proof majority and became law on January 1, 2021 by a Senate
vote overriding former President Trump’s veto of the NDAA.*

Corporate Transparency Act

The CTA is potentially a very significant development in the
U.S. legal framework for combating money laundering, terrorism
financing, corruption, and other financial crimes. In short,
it requires certain legal entities (“Reporting Companies”) to
disclose to FinCEN beneficial ownership information and to
update such reported information upon any changes.”” The
Act additionally requires that FinCEN maintain a non-public,
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federal registry of this beneficial ownership information. In
other words, the CTA implements a version of the “Registry
Approach” recommended by FATF.

Reporting company

A “reporting company” is defined as “a corporation, limited
liability company, or other similar entity that is (i) created by
the filing of a document with the secretary of state or similar
office under the laws of a state or Indian tribe or (ii) formed
under the law of a foreign country and registered to do business
in the United States by the filing of a document with the secre-
tary of state or similar office under the laws of a state or Indian
tribe.”? This definition is similar to the definition of “legal
entity customer” under the CDD rule.”

Like the CDD Rule, the CTA does not appear to cover trusts,
other than statutory trusts.’”” This is surprising given FATF’s
recommendation that government authorities have access to
beneficial ownership information for trusts. Similarly, general
partnerships are not typically formed by the filing of a public
document with the secretary of state or similar offices, and
therefore may not be considered a “reporting company” for
purposes of the CTA. Whether FinCEN addresses these gaps
in its implementing regulations remains to be seen.

There are also a number of entities expressly excluded from
the CTA’s “Reporting Company” definition, and therefore
exempt from disclosing beneficial ownership information.
They include entities that are already required to disclose bene-
ficial ownership information, such as publicly traded compa-
nies and companies subject to significant regulatory oversight
from other governmental authorities. They also include enti-
ties that are typically not shell companies that pose heightened
AML risk, such as operating companies that have at least 20 full-
time employees, reported at least $5 million of gross receipts on
previously filed federal income tax returns, and have a physical
presence in the United States.” Entities owned or controlled by
exempted companies are also exempted, though holding compa-
nies of exempted companies that do not otherwise meet an
exemption definition are covered by the CTA.

There is also a “dormant” exemption for entities that have
been in existence for over one year, are not engaged in active
business, are not owned by a foreign person, have not within the
past year experienced a change in ownership or been involved
in an exchange of funds over $1,000, and do not hold any type
of assets.™

Beneficial ownership information

Reporting Companies will be required to disclose specific bene-
ficial ownership information to FinCEN that identifies: (i) each
beneficial owner of the applicable reporting company; and (ii)
each applicant with respect to that reporting company, by (a) full
legal name, (b) date of birth, (c) current, as of the date on which
the report is delivered, residential or business street address, and
(d) the unique identifying number from an acceptable identifica-
tion document or a FinCEN identifier issued in accordance with
the CTA.» An “applicant” is any individual who files an appli-
cation to form a reporting company or registers or files an appli-
cation to register a reporting company to do business in the U.S.
by filing a document with the secretary of state or similar office
under the laws of a state or Indian tribe.*

A “beneficial owner” is defined as “an individual who, directly
or indirectly, through any contract, arrangement, understanding,
relationship, or otherwise (i) exercises substantial control over

Anti-Money Laundering 2021

Gibson, Dunn & Crutcher LLP

the entity; or (ii) owns or controls not less than 25 percent of the
ownership interests of the entity.”” A “beneficial owner” does
not include: (i) a minor child (as defined in the state in which the
entity is formed), if the information of the parent or guardian
of the minor child is reported in accordance with the CTA; (ii)
an individual acting as a nominee, intermediary, custodian, or
agent on behalf of another individual; (iii) an individual acting
solely as an employee of a reporting person and whose control
over the economic benefits from such entity is derived solely
from the employment status of the person; (iv) an individual
whose only interest in a reporting company is through a right
of inheritance; or (v) a creditor of a reporting person, unless the
creditor meets the requirements of a “beneficial owner” based
on substantial control or ownership or control of not less than
25% of the ownership interests.”

Substantial control is not defined in the CTA and the CTA
does not specify how ownership interests are to be measured,
but FinCEN’s implementing regulations may clarify this.

The corporate registry

Beneficial ownership information in FinCEN’s registry will not
be publicly accessible or available. However, the information
will be accessible to the government, upon request, solely for
national security, law enforcement, and intelligence purposes.”
State, local, and tribal law enforcement may also gain access
to the registry, but only when a court has authorized the law
enforcement agency to seeck the information in a criminal or
civil investigation.”” Further, federal agencies may obtain bene-
ficial ownership information, by request, for law enforcement
in another country for investigation or prosecution purposes,
provided such disclosure is required under a treaty or similar
agreement with the foreign country or the request limits the
other country’s use of the information solely for designated law

enforcement purposes.”

Regulatory agencies may also receive
beneficial ownership information, by request.” The CTA
includes several provisions requiring agencies requesting bene-
ficial ownership to have certain safeguards in place to protect
such information, and requiring proof of such safeguards as well
as the basis for the request and limitations on the scope of the
request and dissemination of provided data within the agency.”

Significantly, financial institutions required to collect bene-
ficial ownership information pursuant to the CDD Rule may
also obtain access to information in FinCEN’s registry, provided
they have consent from the company whose information they
are seeking and the information is being sought to facili-

# Tt remains to be seen

tate their due diligence requirements.
to what extent financial institutions are given permission by
their legal entity customers to access the FinCEN registry and
will be able to rely on beneficial ownership information from
FinCEN’s registry in order to fulfill their regulatory obligations.
As discussed below, after the registry is operational, FinCEN
is required to revise the beneficial ownership provisions in the
CDD Rule to address any overlap with the CTA requirements.
These regulations and perhaps guidance from FinCEN and the
Federal functional regulators for financial institutions subject
to the CDD Rule should address this reliance issue. Also, there
is a question as to what will be the responsibility of a finan-
cial institution that has been provided different information by
the customer than what has been filed with FinCEN. Notably,
the CTA does not require that FinCEN verify the information
provided to it, and it remains to be seen whether they will in
fact take steps to do so, which may inform the extent to which
financial institutions are ultimately able to rely on the informa-
tion. On April 1, 2021, FinCEN issued an Advance Notice of
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Proposed Rulemaking (“ANPRM”) regarding their require-
ment to establish a registry of beneficial ownership information
pursuant to the CTA.*® This ANPRM requests comments on
48 questions related to the registry requirement, some of which
relate to these issues of verification of information submitted to
the registry and financial institutions’ potential ability to rely on
the information in the registry.

The CTA includes substantial penalties for willfully providing
false information or willfully failing to report (or update) bene-
ficial ownership information, including civil and criminal penal-
ties of up to $500 per day the violation continues, or up to
$10,000 and/or imprisonment for up to two years.*s

The CTA also includes substantial and greater penalties for
knowingly disclosing or knowingly using beneficial ownership
information obtained under the Act of $500 per day the viola-
tion continues, ot up to $250,000 and/or imprisonment for up to
five years. If the unauthorized disclosure occurs while violating
another law or as part of a pattern of illegal activity involving
more than $100,000 in a 12-month period, the maximum
penalty is $500,000 and/or imprisonment for up to 10 yeats.

Timing of implementing regulations and reports

It will take some time before these beneficial ownership require-
ments are in place. Establishing and maintaining the registry
is a substantial undertaking for FinCEN and will require new
systems and the hiring of many new employees. The CTA will
not become effective until the Treasury Department promul-
gates regulations pursuant to the CTA, which must occur on
ot before January 1, 2022, one year after the Act’s enactment.”
The FinCEN Director recently stated in a speech that the regu-
latory process will begin with an ANPRM. Any reporting
company that is formed or registered after the effective date of
FinCEN’s implementing regulations will be required to submit
beneficial ownership information at the time of formation or
registration.” Howevet, pre-existing corporations will have two
years from the effective date of the implementing regulations
to provide FinCEN with beneficial ownership information.
Reporting companies will also be required to update informa-
tion filed with FinCEN within one year of any changes.”” Thus,
it will likely take a number of years before there is a comprehen-
sive registry of beneficial ownership information.

Relationship to the CDD Rule

As discussed, certain financial institutions are subject to the
CDD Rule, which requires those institutions to obtain beneficial
ownership information on particular types of customers when a
new account is opened.” The definition of “beneficial ownet”
for the CDD Rule mirrors the one in the CTA, as someone
“with significant responsibility to control, manage, or direct”
the entity customer or who “directly or indirectly . . . owns 25
petcent or more of the equity interests” of the customer.™
Recognizing the overlap in information required under the
CDD Rule and the CTA, Congress instructed FinCEN to
“bring the [CDD] rule into conformance with” the CTA, and
“reduce any burdens on financial institutions and legal entity
customers that are, in light of the [CTA], unnecessary or duplica-
tive.””* Despite this instruction, it is clear that financial institu-
tions will retain customer due diligence requirements as part of
their AML programs, as the CTA stipulates that any revisions to
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the CDD Rule should “account for the access of financial insti-
tutions to beneficial ownership information filed by reporting
companies under” the CTA “to confirm the beneficial owner-
ship information provided directly to the financial institutions
to facilitate the compliance of those financial institutions with
AML/CFT, and customer due diligence requirements.”” Thus,
while there are likely to be revisions to the CDD Rule to account
for information collected pursuant to the CTA, financial insti-
tutions will still be required to conduct risk-based customer due
diligence, at least for customers who are larger and/or present
money laundering risks. Indeed, a significant subset of a finan-
cial institution’s entity customers will be exempted from the
CTA’s reporting requirements, and so, the CTA is unlikely to
allow for significant streamlining in due diligence efforts.

Parallel Initiatives in Other Countries

Like the U.S., the UK, Canada, and other FATF countries have
recently implemented or updated beneficial ownership laws
to incorporate the international standards set by FATFE. In
particular, the UK implemented the Money Laundering and
Terrorist Financing (Amendment) Regulations 2019 (the “2019
Regulations”), which came into effect in January 2020.>* These
2019 Regulations updated 2017 regulations that had previously
introduced a registry of beneficial ownership information for
corporate and legal entities, by bringing the beneficial owner-
ship information into the public domain as opposed to being
available only to those who showed a “legitimate interest” in the
information.”® The 2019 Regulations also expand the reporting
requirements to encompass the owners of express trusts, a cate-
gory of trusts in the UK.*

Likewise, in June 2020, Canada extended beneficial ownert-
ship requirements put in place in 2018, pursuant to the
Proceeds of Crime Money Laundering and Terrorist Financial
Regulations, to additional entities, including notaries, casinos,
accountants and accounting firms, real estate brokers or sales
representatives, real estate developers, dealers in precious metals
and precious stones, and agents of the crown.”” Per the benefi-
cial ownership requirements put in place in 2018, reporting enti-
ties in Canada are required to obtain information that describes
the ownership, control, and structure of the entity, including
corporations and trusts, when an account is opened, or certain
transactions that require the confirmation of the existence of
an entity are conducted.”™ The definition of beneficial owner is
very similar to the CTA’s definition. But like the UK, Canada’s
corporate registry will be publicly available.*

The European Union’s 5% Anti-Money Laundering Directive
required all Member States to set up a centralized and publicly
accessible database containing beneficial ownership informa-
tion for entities.”” Member States were given until January 10,
2020 to implement that requirement, but Member States remain
at various stages of implementation.

Further, some prominent offshore jurisdictions, such as the
Cayman Islands, have recently established and updated benefi-
cial ownership requirements, bringing them into compliance with
FATF’s recommendations. In August 2020, the Cayman Islands
introduced amendments to its AML regulations that, among other
things, require identification and verification of beneficial owners
of legal persons at a 10% threshold.”" These amendments updated
2018 laws that implemented a beneficial ownership regime.

In March 2018, the Companies (Amendment) Ordinance 2018
came into effect in Hong Kong, requiring all companies incorpo-
rated in Hong Kong to identify and ascertain a person who has
significant control over the company and to maintain a “Significant
Controllers Register” to be accessible by law enforcement officers
upon demand.”
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Also in 2018, the Brazilian Central Bank updated its AML
regulations to require domestic and foreign companies incor-
porated in Brazil to report their ultimate beneficial owner to
Brazil’s Receita Federal (the Brazilian Federal Revenue service).
The regulation defines an ultimate beneficial owner as a “natural
person who ultimately, directly or indirectly possesses, controls
or significantly influences the entity” or someone “on whose
behalf a transaction is conducted.”®

Conclusion

The CTA is not fully comprehensive. It does not fully satisfy
FATF’s 2019 recommendation and has a number of potential
gaps—in particular, non-statutory trusts may be excluded from
the reporting requirements and the corporate registry will not
be publicly available. Additionally, it will be a few years before
the reporting requirements will apply to most covered entities
and until there is a comprehensive corporate registry. Moreover,
a significant number of entities are exempted from the CTA and
there is always the potential to use an exempted company or an
entity owned or controlled by an exempted company for illicit
activity. And, of course, for the CTA to be effective for U.S.
law enforcement and regulatory purposes, U.S. authorities will
likely rely on strong enforcement of the reporting requirements
to ensure that the system is not circumvented by companies
who provide false or inaccurate beneficial ownership informa-
tion, or no information at all. It also will be important to U.S.
authorities that other countries implement comparable require-
ments that are strongly enforced. Nevertheless, the CTA is long
overdue in the U.S’s AML framework, based on FATF expecta-
tions, and represents a major milestone in the U.S. AML regime.
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