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JV Governance: The Reality

“While the governance of Joint Ventures
holds certain advantages to that of public
companies, on balance, joint venture
governance is pound-for-pound more
physical than corporate governance and
Is arguably just as important for public

shareholders.”
— CalPERS
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JV Governance: Why It’s Challenging

JVs have a number of features that make governance more challenging than that of public companies

Dimension Public Companies Joint Ventures

Number of Owners 1000s 2 to 4 (on average)

Owner Alignment High (maximize TSR) Low to moderate

Competition among Owners None Moderate to very high

Company Competition with Owners None Sometimes direct; always for resources
Reliance on Owner Resources None Moderate to high (e.g., people, assets, IP)
Commercial Agreements with Owners None Often numerous & material (supply, services)
Board Composition Most independent; others company execs. Most shareholder executives

Management Relationship to Owners None outside governance structure May be current/former shareholder employee
Non-Directors’ Role in Governance None Often extensive (via committees, assurance)

Source: Ankura GIBSON DUNN ankura. ‘ 5



JV Governance: Why It Matters

We see a clear correlation between good JV governance and strong JV performance

JV Governance and Performance

N = 101 Joint Ventures

Benchmark of JV Governance Index Scores Relative to JV Performance

JV Governance Score

. Strong
. Fair
. Weak

9% Critical

6%

JV Governance Index Score
Relative to Water Street’s JV Governance Practices

Significantly Missing Meeting Exceeding Significantly
Missing Exceeding

JV Performance
Relative to owners’ expectations

Source: Ankura joint venture governance database; Ankura analysis GIBSON DUNN aﬂku ra . ‘ 6



JV Governance: Key Elements

Careful attention to key elements of JV governance can help set a JV up for success

JV Governance

Source: Ankura

Roles and Responsibilities

Board Composition

s Committees —

Board Workings and Culture

Voting and Delegations

mmm |NfO., Reporting and Audit =

s Self-Governance —

Example Sub-Elements

Board Mandate and Posture

Fiduciary Obligations / Waivers

Board Size and Split
Leadership Roles (Chair, Lead Directors)
Independent Directors or Not

Director Terms and Renewal

Number and Scope of Committees
Composition (Board Directors vs. SMES)

Delegated Authorities

Meeting Frequency and Special Meetings
Quorum Requirements
Non-Board Director Attendance

Pre- and Post-Meeting Processes

Reserved Shareholder Matters
Board Matters

Delegations to Management

Standardized Reporting
Information Rights and Informal Procedures

Board and Shareholder Audits

Board Assessment
Committee Assessments

Individual Director Assessments
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JV Board Composition: Key Facts

JV Boards tend to be smaller than corporate Boards and to have higher director turnover

N =105 JV Boards

N = 251 JV Boards
Median number of Directors

__Jv st
Percentile (9)

__Jv2sh
Percentile (5)

JV Board

Corp. Board

Median months on Board

Jv 75t

“" Percentile (45)

___Jv2sh

JV Board

Corp. Board

Percentile (24)

N =57 JV Boards

Median days per year dedicated to
Board role

__Jv st
Percentile (23)

Percentile (8)

JV Board

Corp. Board

Source: Ankura
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JV Board Composition: Independent Directors

JV Boards rarely use independent directors

N=272JV Board Profile and Prevalence Directors Sub-Type and Prevalence 3 Natural Resource JVs
Boards -
—— - Outside Executive or Advisor 15% 9%
... WI naepenaen 0
Director(s) 16%
JV Boards which have at least one Retired Owner Executive 3% 1%

independent director nominated and
appointed by all owners to represent

their collective interests L Retired JV Executive 4 <1% 0%

Outside Executive or Advisor 4% 4%
... with Quasi- 4%
Independent Director(s) 0
JV Boards 1 JV Boards which have at least one Retired Owner Executive 1% 3%

independent director nominated by
one owner to represent its interests

(and meet fiduciary duties) L Retired JV Executive 4 <1% 0%

Current Owner Executive >99% 86%

... with Only Non-

0,
Independent Directors Sl

Current Non-Seconded JV

[0)
Executive, with Board Vote 11% 6%

JV Boards which only have Directors
who are currently employed by an
owner or the venture

| Current Owner Seconded JV
Executive, with Board Vote

6% 8%

Or equivalents — e.g., Operating Company Manager

Percent of JV Boards with this overall profile of the Director group

Percent of JV Boards that have at least one of Director sub-type. Note total does not equal 100% as Boards may have a combination of sub-types
Typically, JV CEO (or equivalent), but can include JV CFO, COO or Business Unit Head

Source: Ankura GIBSON DUNN ankura. ‘ 10
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JV Board Composition: Gender Diversity

Women are underrepresented on JV Boards, even more so than public boards

Industry

1. Healthcare

2. Financial Services

3. Consumer Goods / Retail

4. High Tech

5. Metals and Mining

6. Oil and Gas

7. Petrochemicals

13V Directors
Corporate Executives !

[ ] Corporate Directors

0%

5%

10%

A
10% JV Board
Average

1. Corporate executives include partners, managing directors and those holding C-level jobs
Source: Ankura for all JV Board data; PWC, Spencer Stuart, & Grant Thornton for corp. Board and mgmt. team data

Source: Ankura

20%

19%

A

22% Corp. Board
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JV Board Composition: Competencies

Board directors should have a mix of skills

CLIENT EXAMPLE

Partner A Directors Partner B Directors

Core SKkill Dir. 1 Dir. 2 Dir. 3 Dir. 4 Dir. 5 Dir. 6 Dir. 7 Dir. 8 Overall
Score

External and
Regulatory
Affairs

Finance and
Audit

Marketing and
Sales

Operations

Engineering

B Deep expert (20+ years exposure, formal certification where relevant)
Competent person (5-10+ years indirect but sustained exposure)

Source: Ankura GIBSON DUNN ankura~ ‘ 12



JV Boards: Key Questions

The answers to key questions about structuring JV Boards will vary based on the JV’s situation

How large should the venture board be?

* In a 50-50 venture with equal board representation, should the board have two directors? Four? Six?
* More directors may offer more diverse perspectives/expertise but fewer may act more efficiently

Should board representation follow the venture partners’ respective equity interests?

*  Generally, proportionate to ownership:
* In a 50-50 venture, each partner would expect to appoint half the board.
* In a 60-40 venture, the 60% partner may appoint three representatives, and the 40% partner, two.

*  Sometimes, representation is equal even if ownership is not:
* Inthis case, more matters may require partner approval based on equity ownership.

* Adding an independent director or the JV CEO to board is a departure from proportionate representation:
+ The governing documents may say the independent director/CEO does not vote on certain
board matters (e.g., whether to call capital from the partners).
* The vote required to pass a matter may be higher than majority (e.g., 70% of directors must
approve if 2 reps from one partner, 2 reps from the other, and the JV CEO are on board).

How will board voting rules work?

«  Will decisions require a majority vote? Or will certain decisions require supermajority approval?
*  Supermajority approval requirements can give a minority partner veto power.
* Ina50-50 venture with equal board representation, a majority vote requirement gives each side
blocking power.
* Ina60-40 venture in which the partners have proportionate board representation, the 60%
partner’s representatives could, in theory, control board decisions.

GIBSON DUNN  ankura@® | =



JV Boards: Key Questions

The answers to key questions about structuring JV Boards will vary based on the JV’s situation

What are board quorum requirements?

Must all representatives be present to establish a
board quorum?

Or, if each partner appoints one or more board
representatives, must a representative of each
partner be present?

Do the quorum requirements change if one partner’s
representatives fail to show up repeatedly?

Can the board act by written consent?

+ If yes, must it be unanimous?
Quorum and voting requirements should be
considered together.

* If a quorum can be established without
representatives of each partner, does the
approval standard nevertheless prevent
the board from acting?

How are board deadlocks resolved?

*  How will deadlocks be addressed when each
partner has an equal number of representatives on
the board?

« Will a single board deadlock — or more
than one deadlock — or deadlocks on
certain critical matters — trigger partners’
exit rights?

* Will a board deadlock trigger mandated
resolution mechanisms, such as “bouncing
the decision upstairs” or mediation?

«  Or will the venture agreements be silent-
leaving the board to figure it out by itself?

GIBSON DUNN  ankura@® | =



JV Governance Structure: Committees

Median JV has 3 committees which evolve over JV lifecycle

Number of Committees Project Phase Board Committees

N =124 JVs

NAVAN 12

Jv2 7

Jv3 6

V4

JV5

JV6

V7

Jve

JV9
JV 10
Jv 11
Jv 12
JV 13
JV 14
JV 15
JV 16
Jv 17
JV 18
JV 19
JV 20
Jv 21
Jv 22
Jv 23
JV 24
JV 25
JV 26
Jv 27
JV 28
JV 29
JV 30
Jv 31
JV 32
JV 33
JV 34

Projects’ 67%

Technical 58%

[ )]

Tender

4 Audit Typically, functions delegated to
HR
Other?

— Project Planning and Budgeting
— Technical and Engineering

— Procurement

— Finance and Audit

Operations Phase Board Committees

N =124 JVs

WWWWWwwWwwWwwwww

NNNN

Audit 86%
Operations
Projects

HR

. Project Phase JVs Risk

Oocooocooo
B

----- Project Phase Median

Other 2

== =« Operations Phase Median

IMay fulfil role of tender committee and technical committee 20Other committees include commercial, procurement, public affairs; development, risk, compliance, commercial

Source: Ankura JV Database and analysis; N = 124 JVs GIBSON DUNN ankura . ‘ 15



JV Governance Structure: Managing National Differences

JV shareholders and individual directors often have very different starting points on corporate
governance, which can shape thinking on JV governance

Germany

Key Stakeholder(s) Shareholders Shareholders Shareholders Shareholders

Employees Employees Employees
Others Others Customers/Suppliers
Others
Board Structure Single-tier Single-tier Two-tiers Single-tier
CEO Serves at Board Chair No No Yes
Term Limits Yes Yes Yes
Delegations to Management High Moderate Moderate Low
Management Decision Making CEO-centric CEO-centric Collective leadership CEO -centric

* General reluctance in the U.S. to set term limits. GIBSON DUNN ankura ) ‘ 16



JV Governance Structure: Recommendations

Name a Lead Director from each shareholder, and ensure has capacity to spend real time
Have Board Directors chair committees to ensure connectivity with Board agenda
Ensure there’s an independent voice in the Board room

Dedicate real resources to supporting the Board and Directors

Ensure the Board is aligned on its posture towards the JV and management

Ensure sufficient Board focus on strategy and people issues, which are often crowded out

GIBSON DUNN  ankura@® | «
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JV Director Conflicts of Interest: Fiduciary Obligations

Whether a JV director has fiduciary obligations may vary by jurisdiction and type of entity

What is the potential issue with fiduciary

How can you address this issue?

duties in the JV context?

Directors of a corporation and, generally, managers
of a limited liability company and general partners of
a partnership, formed in the U.S. have fiduciary
duties of care and loyalty.

* The duty of care is an obligation to engage in
informed decision-making.

« The duty of loyalty is an obligation to make
decisions in good faith, in the best interest of
the company and all of its shareholders,
without regard to the director’s own interests.

Jurisdictions outside the U.S. apply similar
concepts.

These fiduciary duties apply to directors, managers
and general partners of joint venture entities.

As fiduciaries, joint venture directors must act in the
best interests of all joint venture partners.

* BUT partners often assume the
representatives they appoint will act only in
the partner’s interest.

Most corporate statutes don’t allow fiduciary duty
waivers, except in the corporate opportunity
context.

* Acorporate director may be able to advocate
aggressively for the interests of the
appointing partner if his or her ultimate
decision reflects a balancing of all partners’
interests.

« Partners can agree that certain decisions
must be approved directly by the venture
stockholders. Stockholders are always free
to vote their own interests.

Members of limited liability companies can waive
managers’ fiduciary duties, other than the implied
contractual covenant of good faith and fair dealing.
Waivers may also be available to partnerships.

Many venture partners choose the limited liability
company or partnership form for this reason.

* Duties may be waived for all or only some
fiduciaries.

GIBSON DUNN  ankura@® | =




JV Director Conflicts of Interest: Challenges for Directors

Where fiduciary duties apply, JV Directors face real dilemmas in the execution of their duties

Source: Ankura

Example

JV Board Director Dilemma

Example 1:
Business
Opportunity

Conflict

Example 2:
Affiliated-Party
Transaction
Conflicts

Example 3:
Information
Disclosure

Conflicts

“I'm on the Board of JV considering a major expansion project. If
the JV proceeds with the project, my company will be harmed as
we are planning a similar project up the road that would compete
with the JV for contractors, approvals, staff, etc.. How should |
vote on approving the JV’s expansion project?”

“I'm on the Board of JV to which my company provides technical
and administrative services. In my role as an executive at my
company, | learned that we are allocating corporate overhead
charges and time of personnel spent on JV committees and other
governance activities to the JV and thus | suspect we are
overcharging the JV. What should | do?”

“Through my service as a Board director of a JV, | learned the JV is
planning to acquire a technology company. The acquisition looks
attractive for the JV. However, | know that my company could
also benefit from acquiring this technology company. Can | tell
my company that the technology company is looking to sell a
controlling stake? How should | vote on the JV Board?”

GIBSON DUNN  ankura@® | =



JV Director Conflicts of Interest: What JV Agreements Say

Contractual models regarding the duty of loyalty vary greatly, including across industries, geographies

Contractual Models

N = 50 Incorporated Joint Ventures

Overall Prevalence of Contractual Models

Explicit
Affirmation
8%
Complete
Waiver

Qualified

Waiver Implicit

Affirmation

Breakdown by Industry

N = 50 Incorporated Joint Ventures

Natural
Resources

Other
Industries

B implicit [ Qualified Complete
Affirmation Waiver Waiver

B Explicit
Affirmation

Breakdown by Geography

N = 50 Incorporated Joint Ventures

US LLCs

International
JVs1

M Explicit
Affirmation

B implicit [ Qualified Complete
Affirmation Waiver Waiver

1. All forms of international JVs

Source: Ankura
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JV Director Conflicts of Interest: Summary

It creates a conflict of interest - what songs would | use for me, and what would | use for the band? *

« Venture board conflicts of interest are inherent where venture partners appoint
board representatives.

» Conflicts of interest implicate the fiduciary duty of loyalty, and the obligation of directors/managers
and officers to act in the interest of the entity and all of the venture’s owners.

+ Example: the joint venture must negotiate the terms of a new supply arrangement with one
of the partners. The board appointees of that partner will have a conflict of interest if they
get involved in the negotiations. Because of this conflict, a decision to approve, or to reject,
the supply arrangement might be viewed as a violation of the duty of loyalty.

» Directors and officers are required to disclose any facts that may give rise to a conflict.

» Well-recognized solutions for solving conflict problems include:
» Establishing a committee of disinterested directors to negotiate on behalf of the venture;

* Astanding committee to address conflict issues can be established when the venture is
formed. Alternatively, such committees can be established on an ad hoc basis.

* Requiring approval by the shareholders.

* Venture partners and counsel should, when forming the joint venture:
* Seek to identify situations that may give rise to conflicts of interest; and
* Include procedures for resolving them in joint venture formation documents.

* Martin Gore, co-founder, Depeche Mode

GIBSON DUNN  ankura@® | =
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Operationalizing JV Governance: Governance Framework

A Governance Framework can help with partner alignment, JV team alignment, and board/management
turnover

v All or most detail captured
v Partial detail captured

JV Governance Elements

Location of details

© ® N o g s~ Db P

L S S T e N
© © N o g M W Db P O

20.

Guiding Principles — Overall Model and Governance
Overall Governance Structure — and How Evolves

Board of Directors — Powers, Roles, Posture, Composition
Individual Director Role Descriptions and Expectations
Committees — Day 1 Scope, Purpose, Composition, Reporting
Individual Committee Charters

Delegations of Authority (DoA) Matrix

Decision Processes and Maps

Information Register

Corporate Standards and Operating Procedures
Shareholder Assurance — Principles and Procedures
Self-Governance

Roadmap of Shareholder-Provided Services

Principles for Shareholder-Provided Services

Annual Performance Scorecard

Code of Conduct

Annual Governance Calendar

Competitively Sensitive Information (CSI) Guidelines
Conflicts of Interest — Protocols and Expectations

Secondee Guidelines and Role Expectations

* Includes schedules to JVA or JOA
Source: Ankura

Governance
Joint Venture Agreements* Framework & Policies
v~
v~ v’
v~ v~
v~
v~ v~
v’
v~ v~
v’
v~ v~
v~ v’
v~
v~ v~
v~
v’
v~
v~
v~
v’
v~
v~ v~
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Operationalizing JV Governance: Governance Framework

The Governance Framework defines key elements of JV governance and operating model

GOVERNANCE FRAMEWORK
“The Way We Work as a Joint Venture”

TABLE OF CONTENTS

1. Introduction 1
2. Guiding Principles and Overall Model 2
3. Governance Structure and Positions 4
4. Board of Directors 7
5. Committees and Working Groups 8
6. Delegations of Authority (DoA) 10
7. Decision Maps 12
8. Information, Reporting, and Communications 14
9. Corporate Standards and Operating Procedures 16
10. Shareholder Assurance, Audits, and Reviews 18
11. Self-Governance 20
12. Organization and Talent (including Secondees) 22
13. Shareholder-Provided Services 24
APPENDIX

A. Code of Conduct 27
B. Board and Committee Charters 28
C. Chairperson and Other Director Role Expectations 29
D. Annual Strategy Process and Strategic Offsite 30
E. Information Register 31
F. Secondee Guidelines and Policies 32
G. Competitively Sensitive Information (CSI) Guidelines 34
H. Conflicts of Interest — Protocols and Expectations 35

Page 4
3. GOVERNANCE STRUCTURE AND POSITIONS

The Company’s current governance structures and positions are
outlined in the following picture (Exhibit B). Details regarding
each of these structures and positions are further defined below,
as well as in other agreements including the Shareholders
Agreement and Charters.

Exhibit B: Phase 1 Governance and Organization Model

Shareholder Summit

Board of Directors

1 1
I:I I:I Lead Directors I:I I:I
IS E—

Finance Committee

L]
]

0]
L0

Operating Committee

Chair
(Rotating)

oy ][]
[ fowerarendses] (1L J[]

Project Committee

L]
]

Project Management Team

GM *
'
'
Asset Engineering Metallurgy  Mining HSE HR Finance Project
Manager Manager Manager Manager Director Manager Manager Manager

Shareholder-Provided Services

Source: Ankura
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JV Governance: Additional Reading

We have published numerous articles on joint venture governance

®®® Harvard Law School Forum on

Corporate Governance and Financial Regulation

Public Company vs. JV Governance

Posted by James Bamford, Tracy Branding, and Lois D'Casta, Waler Streef Partners LLC, on Saturday,
December 28, 2019

Editor’s note: James Bamford is a Managing Director and Tracy Branding and Lois D'Costa
are Directors at Water Street Pariners LLC. This post is based on their Water Street
memorandum.

The gavernance of public companies is profoundly important. Thirty years ago, CalPERS, a major
institutional investor and leading corporate governance advocate, argued that corporate
governance was “the grain in the balance that makes the difference between wallowing for long
and perhaps fatal pariods in the depths of the perfermance cycle, and responding quickly to
correct the carporate course.” Time and again, research has borne out the link between good
governance and strong shareholder retums.

ingly, public i ttering inta joint vent to access new markets, combing
capabilities, gain scale, or shara risk. The largest oll and gas companies in the warld, including
Shell, ExxonMobil, and BP now draw the vast majority of their current upstream production from
joint ventures, with more than 50% of praduction coming from ventures they do not operate.
Meanwhile, the largest automakers and industrial firms, including General Motors, Siemens, and
Volkswagen, derive a substantial share of their revenue, profits, and risk exposure from joint
ventures, especially in China.!

And, by almost every measure, the governance of these joint ventures is pound for pound more
challenging than the governance of public companies. Far more than a “grain in the balance.” the
governance of jeint ventures is a *boulder on the edge” that can tip the stability and performance.
of these entities and, by extansion, can meaningfully impact their public-company ewners,

GLOBAL PRINCIPLES CalPERS
OF ACCOUNTABLE

CORPORATE GOVERNANCE:
JOINT VENTURE GOVERNANCE GUIDELINES

JOINT VENTURE GOVERNANCE

Shareowners have a direct inferest in the retarns, risks, and governance of all wholly and
partly-cnwnd assets that make up public compansen. To daty, the focus of CaIPERS wiforts
and that of regulators and
anies, subridiaries, and affiliates of public companics. CaIPERS believes that ensuring

on governans nvestoes, has been on wholly-awned business

governance of y joint ventures - a key asset class with well

where there has b ly loss

transparency than for simil

izedd wholly omed businesses — is also an essential part

of effective conpoesse governance.

To enhance investor confidence and s CalPE

eed o of . and discipline in the governance of
their material joint veneures. As a minimwm, any joine venture accounting for 10 percent o
more of a publicly-traded pasent o
o Hht is expected bo sccount for 10 percwnt of the proft and loss of e corparatian
be viewed as material, as. aller joint ventures that importart, oe
that earry risks. Wi b to adopt 8 moee

pasty's total assots, invested capital, costs of revenues -

inchuslye standand for materiality, and, for instance, dcan el at ol vemiumss. ot o
above $500

revunuvs oF invested capital,

For this class of jolnt vestures, CalPERS belicves that the Company Board - Le., the
Board of p panies that ip intervats in joint

ensure the adoption of certain practices related o these joint ventures

1. CORPORATE LEVEL JOINT VENTURE GOVERNANCE PRACTICES
For any pablicly-held company with coe or moce material joint ventures,

®2% Harvard Law School Forum on

Corporate Governance and Financial Regulation

Joint Venture Governance Index: Calibrating the
Strength of Governance in Joint Ventures

Posted by James Bamford, r, and Martin Mogstad, LLG, on Thursday,
March 12, 2020

Editor's note: James Bamford and Geoff Walker are Managing Directors and Martin
Mogstad is a Director at Water Street Partners LLC. This post is authored by Mr. Bamford, Mr.
Walker, Mr. Mogstad, and Shishir Bhargava_

Twelve years ago, we co-authored with CalPERS a set of guidefines for joint venture govemance.
At the time we argued, and stll believe, that good governance in joint ventures strongly comelates
with sustained financial performance, sound management of risks, and the ability of JVs to adapt
to the changing needs of the market and their shareholders. We have asserted that joint venture
govemancs is pound-for-pound more phyxlcal’ than corporate goverance due k)lﬁe unique
nature of a joint venture’s " While

is far more limited in JV's compared to mose urunm companies, the interests oﬂhe
shareholders in JVs is more expansive, dynamic, and prone & nu conflici—which uiimately makes
joint venture

To bring greater transparency info how well joint ventures are govemed—and to help investors,
owner companies, joint venture boards, and individual directors calibrate the strength of the
govemance of ventures they own or have been appointed to overses, we have developed a Joint
Venture Govemance Index. Like corporate govemance indices, the JV Govemnance Index defines
aset of testable standards for govemance that predict performance, and helps boards and other
stakeholders calibrate where they are relative to objective standards of govemnance excellence,
peers, and their own historic 2 Unlike corporate indices, however, the
Joint Venture Board Ind to address the

of joint ventures—a highly-material class of
board over-reach, and other ills derived from the nature of the joint venture ownership structure. >

The Joint Venture Exchange
Water Street Partners.

Making JV Governance Sing
When and How to Use a Shareholders’ Committee

NE OF THE ENDURING TENETS of good joint venture governance

s the central importance of getting true decision makers from each

shareholder in the same room, talking directly to each other. In many
JVs, however, the actual decision makers are t0o semor, too busy, or otherwise
unwilling to serve on the JV
Board or equivalent body. As one
European aerospace executive put
1t: “T don’t have the tume — or the
interest — to fly halfway around
the world once per quarter to
attend a day-long Board meeting
spent reviewing budgets, plans,
and operational performance "

It's a fair pomt.

But when the true decisions
makers operate outside the
govemance structure, bad things can happen. Decisions are delayed.
Misalignments fester. Issues are not raised. and management is surprised
And Board members feel disempowered and not accountable for outcomes.
One IV Director summed up his governance context this way- “We operate
in an Oz-like environment, where our business unit president is the Wizard
making all our decisions from behind a curtamn

There is an altenum\t Today, some 30% of large IV have some version
mmittee ~ dy that includes senior
decision makers \\hn meet pmod.lclll\ to focus on issues that are typically

®®® Harvard Law School Forum on

Corporate Governance and Financial Regulation

Recent Trends in Joint Venture Governance

Posted by Noam Noked, cc-8alior, HLS Forum on Corporate Governance and Financial Regulstion, on Tuasday,
Febrian. 7,202

Editor’s Note: The following post comes to us from Stephen 1. Glover, partner and member of the
Corporate Transactions Pracfice Group at Gibson, Dunn & Crutcher LLP, and is based on a Gibson
Dunn client alert.

For the last decade, govemance issues have been a priority at public companies and companies
planning to go public. Recent joint venture activity reflects a carryover from the public company arena
of this intense focus on improving governance. Venture partners are increasingly concentrating on
developing and implementing governance best practices within their joint venture vehicles. This client
alert provides a brief discussion of recent trends in joint venture governance.

Use of Public Company Governance Practices in Joint Ventures

Many joint venture planners are using or adapting govemance practices developed by public
companies to address public company governance concems, including the following:

« Independent Directors. Some joint venture partners are agreeing that their venture's
governing board wil include not only directors appointed by and representing each of the
venture parties, but also independent directors (i.e., directors who are not affliated with any
joint venture partner). The addition of independent directors, which is most frequently seen in
large joint ventures or ventures with multiple parties, is often intended to address one or more
of the following objectives: (1) providing an independent perspective to help resolve canflicts
that may arise amang the parties; (2) providing technical, business, management or capital
raising expertise the venture partners do not have; (3) representing the collective interests of
smaller partners whoss individual ownership stakes do not entitia them to appoint their own

McKinsey
Quarterly

Governing oint ventures

Better oversight isn't just for wholly owned businesses

James Bamford and
David Ernst

Corporate governance has become a top priority for executives of public
companies. Yet too few of them have raised the bar for governing joint
ventures, whose financial-management systems, most executives tell us,
just aren’t as good as those of wholly owned businesses. Such systems, we
hear, don’t regularly incorporate joint ventures into the standard corporate-
planning and review process, and parent companies don’t pay enough
attention to them. Where standards exist at all, they are informal and vary
quite widely.
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