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By Svetlana Gans  
and Eugene Scalia

For students of federal regulatory 
power, the most interesting agency in 
Washington these days is the Federal 
Trade Commission. But not for the 
reasons FTC leadership may think.

FTC Chairman  Lina Khan  has 
Rooseveltian ambitions for the 
agency. Two weeks ago she report-
edly overruled its staff in suing to 
block Meta’s acquisition of Within 
Unlimited, a virtual-reality company. 
The Meta case is part of a broader 
campaign to push antitrust away from 
the consumer-welfare standard that 
has been the bipartisan consensus for 
generations. As the commission re-
views proposed mergers, it is raising 
issues not ordinarily seen as its prov-
ince, such as employee wages and en-
vironmental protections. It is send-
ing companies expansive requests 
for documents and information, sig-
naling potential major enforcement 
actions ahead. Within weeks the FTC 
is expected to begin a blizzard of rule-
makings that will include restrictions 
on employment noncompete agree-
ments and the practices of technology 
companies.

If Ms. Khan succeeds, she will trans-
form the FTC’s regulation of American 
business. But there’s a strong chance 
this regulatory blitz will fail. The FTC 
is a textbook case for how federal 
agencies could be affected by the re-
examination of administrative law 
under way at the Supreme Court.

Administrative law, loosely speak-
ing, is the law that governs the gov-

ernment. It has emerged as a defining 
interest of the  John Roberts  court, 
which is taking a fresh look at issues 
touching all three branches of gov-
ernment. That includes questioning 
whether courts should continue to 
defer to agency interpretations of 
ambiguous laws, a practice (known 
as Chevron deference) that some be-
lieve lets agencies usurp Congress’s 
power to make policy decisions and 
judges’ authority to declare what the 
law is.

At the same time, a majority of jus-
tices have expressed interest in re-
invigorating the nondelegation doc-

trine. That doctrine is supposed to 
prevent Congress from sloughing its 
legislative responsibilities to agen-
cies through statutes granting them 
open-ended authority. The court 
hasn’t applied the doctrine to strike 
down a law since 1935. The justices are 
also interested in guarding against 
erosions of presidential authority—
and accountability—through statutes 
that restrict the president’s ability to 
oversee executive-branch agencies.

The FTC and its current agenda 
trip each of these three wires. Start 
with the leeway agencies have un-
der ambiguous statutes.  West 
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The FTC Heads for Legal Trouble
Its aggressive rule-making will create opportunities for judges to rein in the commission’s authority.
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Virginia v. Environmental Protection 
Agency, which the court handed down 
on the last day of its term, applies the 
“major questions doctrine” to rule 
that EPA can’t base its controversial 
Clean Power Plan on a novel interpre-
tation of a relatively obscure provi-
sion of the Clean Air Act. An agency 
rule of such vast “economic and po-
litical significance,” Chief Justice 
Roberts wrote, requires “clear con-
gressional authorization.”

An FTC regulation of employment 
noncompete agreements would run 
headlong into the major-questions 
doctrine. The agency would claim the 
rule is an exercise of its authority to 
regulate “unfair methods of compe-
tition.” But historically the FTC has 
addressed unfair competition by 
case-by-case adjudication targeting 
specific companies’ practices, not 
through binding nationwide rules.

Fifty years ago a federal appel-
late court ruled that the FTC had the 
authority to make rules regarding 
specific competitive practices. But 
the judges recognized the question 
was close, the FTC hasn’t adopted a 
competition rule since, and the FTC 
throughout its history has questioned 
whether it has any such rule-making 
authority. This is not the “clear” stat-
utory authorization the FTC will need 

to defend its first-ever restrictions 
on employment noncompete agree-
ments, which historically have been 
regulated by states, not the federal 
government.

If the FTC did persuade a court that 
Congress gave it clear authority to 
adopt regulations for unfair methods 
of competition, it would face the ques-
tion whether Congress in doing so 
violated the nondelegation doctrine. 
Strikingly, the last time the Supreme 
Court deployed that doctrine to hold 
that Congress delegated too broad 
and open-ended a mandate, the stat-
ute authorized adopting codes “of fair 
competition”—words that on their 
face are indistinguishable from the 
FTC Act’s mandate to address “unfair 
. . . competition.” An aggressive FTC 
competition rule could be a tempting 
target for a reinvigorated nondelega-
tion doctrine.

Finally, the FTC is at the center of one 
of the oldest—and most bitter—fights 
in administrative law:  Humphrey’s 
Executor v. U.S.  (1935). In a decision 
that many consider fundamental 
to “independent” agencies like the 
Securities and Exchange Commission 
and Federal Communications 
Commission, the Supreme Court 
found that the FTC had “quasi-
legislative” and “quasi-judicial” 

responsibilities and lacked significant 
enforcement power. On that basis, 
the court ruled that Congress didn’t 
intrude on the president’s executive 
power when it prohibited him from 
removing FTC commissioners 
except for “inefficiency, neglect, or 
malfeasance.”

Humphrey’s Executor  has long 
rankled proponents of the separation 
of powers and presidential authority. 
A majority of the current justices 
appear to believe it was wrongly 
decided. If the court wants to 
overrule or further limit Humphrey’s 
Executor, it could do so by revisiting 
its 1935 finding that the FTC has little 
enforcement authority—a finding 
that would surprise companies on 
the receiving end of the commission’s 
current investigative onslaught. 
Since 1935 Congress has given the 
FTC significant new enforcement 
authority, including the ability to sue 
in federal district court and to seek 
retrospective remedies.

As the FTC advances its aggressive 
agenda, there’s a distinct possibility it 
will end up restricting not American 
business but the FTC itself.

Ms. Gans is a former senior official 
at the FTC. Mr. Scalia served as U.S. 
labor secretary, 2019-21. Both are 
Washington lawyers.


