
 
 

 

August 31, 2022 

 

CHANGES IN HONG KONG SFC REQUIREMENTS FOR “OVERALL 
COORDINATOR” ROLE RAISE SANCTIONS-RELATED QUESTIONS FOR 

FINANCIAL INSTITUTIONS SERVING IN THAT CAPACITY 

 

To Our Clients and Friends:  

Following a three-month consultation period, the Securities and Futures Commission’s (“SFC”) Code 
of Conduct (“Code”) provision, paragraph 21, has come into effect on August 5, 2022.[1]  The provision 
outlines new conduct requirements for intermediaries carrying out bookbuilding and placing activities 
in equity and debt capital market transactions, including, the introduction of enhanced obligations 
applicable to an Overall Coordinator (“OC”).  This client alert discusses these new requirements and 
how they could raise certain sanctions-related questions for the OC as they consider their new obligations 
under the Code during their review of the order book. 

1. The Role of the Overall Coordinator 

The OC is the “head of syndicates” responsible for the overall management of the share or debt offering, 
coordination of bookbuilding or placing activities, and exercise control over bookbuilding activities and 
market allocation recommendations to the issuer.  In order to address deficiencies in bookbuilding and 
allocation practices, the SFC has expanded the role of an OC in paragraph 21 of the Code. 

In particular, in its Consultation Paper on (i) the Proposed Code of Conduct on Bookbuilding and Placing 
Activities in Equity Capital Market and Debt Capital Market Transactions and (ii) the “Sponsor 
Coupling” Proposal (“Consultation Paper”), the SFC highlighted the following key concerns:[2] 

• Inflated demand: The SFC observed practices where intermediaries knowingly placed orders in 
the order book which they knew had been inflated. There had also been instances where heads 
of syndicate disseminated misleading book messages which overstated the demand for an Initial 
Public Offering (“IPO”).  The SFC considered that these inflated orders undermine the price 
discovery process and can mislead investors. 

• Lack of transparency: In debt capital market bookbuilding activities, the SFC considered the use 
of “X-orders,” which are orders where the identities of investors are concealed, as problematic. 
In these cases, since investors’ identities are only known to the syndicate members who place the 
orders and to the issuers, the SFC was concerned that duplicated, or potentially fictitious orders 
might not be identified. 

• Lack of documentation: Heads of syndicates did not properly maintain records of incoming client 
orders, important discussions with the issuer or the rest of the syndicate, or the basis for making 
allocation recommendations. The SFC criticized this practice as it undermined the integrity of 
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the book-building process, which is meant to be the keeping of contemporaneous records to 
establish the position in case of any dispute. 

In order to plug the gaps in the bookbuilding process identified above, the SFC has expanded the role of 
an OC to cover additional responsibilities, such as, consolidating orders from all syndicate members in 
the order book, taking reasonable steps to identify and eliminate duplicated orders, inconsistencies and 
errors, ensuring that identities of all investor clients are disclosed in the order book (except for orders 
placed on an omnibus basis), and making enquiries with capital market intermediaries[3] if any orders 
appear to be unusual or irregular.[4] 

The OC is under an obligation to advise the issuer on pricing and allocation matters.  With respect to 
allocation, the OC is expected to develop and maintain an allocation policy which sets out the criteria 
for making allocation recommendations to the issuer, for example, the policy should take account into 
the types, spread, and characteristics of targeted investors, as well as the issuer client’s objectives, 
preferences and recommendations.  The OC should then make allocation recommendations in 
accordance with the policy.[5]  In practice, the OC’s powers are limited to providing recommendations 
or advice to the issuer on a best efforts basis, and do not go as far as preventing or rejecting an 
allocation.  The final decision on whether to make an allocation lies with the issuer.  Therefore, where 
an issuer decides not to adopt the OC’s advice or recommendations, the OC should explain the potential 
concerns of doing so (i.e., that the issuer’s decision may lead to a lack of open market, an inadequate 
spread of investors, or may negatively affect the orderly and fair trading of such shares in the secondary 
market), and advise the issuer against the decision.[6] 

2. Potential Sanctions Considerations 

These new requirements, however, which aimed to plug the gaps in the bookbuilding process as noted 
above, may raise new risks or questions for OCs in other regulatory areas, namely whether there may be 
implications for the OC in terms of its compliance and legal obligations under the various economic and 
trade sanctions laws and regulations to which the OC may also be subject, such as those issued by the 
United Nations, United States (“U.S.”), European Union (“EU”), United Kingdom (“UK”) and 
others.  Specifically, because OCs will now be made aware of the identities of the ultimate investors in 
an allocation, a financial institution operating as an OC may have concerns about being able to perform 
its duties under the SFC requirements in cases where an investor has been identified as a possible subject 
of sanctions under laws that are applicable to the OC. 

For example, under U.S. sanctions administered and enforced by the U.S. Department of the Treasury, 
Office of Foreign Assets Control (“OFAC”), U.S. financial institutions and their foreign branches are 
generally prohibited from engaging in, approving or otherwise facilitating transactions with individuals 
and entities designated to OFAC’s Specially Designated Nationals and Blocked Persons (“SDN”) 
List.  The contours of what kind of activity constitutes prohibited “facilitation” under U.S. sanctions law 
is not completely defined and is largely fact dependent.  Thus, it is unclear whether or not, under U.S. 
law, the subsequent actions a U.S. financial institution might perform in its role as OC after an investor 
has been identified as a potential sanctioned person could run afoul of U.S. sanctions 
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regulations.  Similar issues may exist under the laws of other jurisdictions such as the EU or UK, 
depending on the jurisdictional hooks over the OC in question. 

Whether or not there is risk here will depend on a variety of factors, including but not limited to: the 
precise nature of the OC’s actions subsequent to the identification of a sanctions concern (is the OC 
“approving” or “recommending” action, merely passing along information, recusing itself, etc.); the role, 
if any, of the OC in actual transactions involving the sanctioned person; the ability of the OC to affect 
or direct the actual allocation; the precise nature of the sanctions in question; and potentially any 
contractual protections that may be in place in the underlying operative agreements governing the OC’s 
role. 

In addition, OCs will need to weigh the extent to which any potential sanctions obligations, including 
anti-boycott / blocking statute related, could conflict with the OC’s obligations under the Code, to 
provide adequate allocation advice to the issuer with due skill, care and diligence.[7] 

Our view is that ultimately both sets of risks and obligations can be effectively managed and met, and 
we are working with clients and industry to understand and address the impact of these new regulations 
on the policies and procedures of financial institutions serving in the OC capacity. 

_________________________ 

[1] Code of Conduct for Persons Licensed by or Registered with the Securities and Futures Commission 
(August 2022), published by the Securities and Futures Commission, https://www.sfc.hk/-
/media/EN/assets/components/codes/files-current/web/codes/code-of-conduct-for-persons-licensed-by-
or-registered-with-the-securities-and-futures-commission/Code_of_conduct_05082022_Eng.pdf. 

[2] Consultation Paper on (i) the Proposed Code of Conduct on Bookbuilding and Placing Activities in 
Equity Capital Market and Debt Capital Market Transactions and (ii) the “Sponsor Coupling” Proposal 
(February 2021), published by the Securities and Futures Commission, 
https://apps.sfc.hk/edistributionWeb/api/consultation/openFile?lang=EN&refNo=21CP1. 

[3] “Capital Market Intermediaries” is defined as licensed or registered persons that engage in capital 
market activities, namely bookbuilding and placing activities and any related advice, guidance or 
assistance.  See paragraph 21.1.1 of the Code. 

[4] Paragraph 21.4.4(a)(i) of the Code. 

[5] Paragraph 21.4.4(c) of the Code. 

[6] Paragraph 21.4.2(c) of the Code. 

[7] Paragraph 21.4.2(a) of the Code. 
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The following Gibson Dunn lawyers prepared this client alert: William Hallatt, David Wolber, Becky 
Chung, Richard Roeder and Jane Lu*. 

If you wish to discuss any of these developments, please contact any of the authors of this alert, the 
Gibson Dunn lawyer with whom you usually work or any of the following leaders and members of the 

firm’s Global Financial Regulatory or International Trade teams: 

Global Financial Regulatory Group: 
William R. Hallatt – Co-Chair, Hong Kong (+852 2214 3836, whallatt@gibsondunn.com) 

Michelle M. Kirschner – Co-Chair, London (+44 (0) 20 7071 4212, mkirschner@gibsondunn.com) 
Jeffrey L. Steiner – Co-Chair, Washington, D.C. (+1 202-887-3632, jsteiner@gibsondunn.com) 

Emily Rumble – Hong Kong (+852 2214 3839, erumble@gibsondunn.com) 
Arnold Pun – Hong Kong (+852 2214 3838, apun@gibsondunn.com) 

Becky Chung – Hong Kong (+852 2214 3837, bchung@gibsondunn.com) 
Chris Hickey – London (+44 (0) 20 7071 4265, chickey@gibsondunn.com) 

Martin Coombes – London (+44 (0) 20 7071 4258, mcoombes@gibsondunn.com) 

International Trade Group: 

Asia 
Kelly Austin – Hong Kong (+852 2214 3788, kaustin@gibsondunn.com) 

David A. Wolber – Hong Kong (+852 2214 3764, dwolber@gibsondunn.com) 
Fang Xue – Beijing (+86 10 6502 8687, fxue@gibsondunn.com) 
Qi Yue – Beijing – (+86 10 6502 8534, qyue@gibsondunn.com) 

Europe 
Attila Borsos – Brussels (+32 2 554 72 10, aborsos@gibsondunn.com) 
Nicolas Autet – Paris (+33 1 56 43 13 00, nautet@gibsondunn.com) 

Susy Bullock – London (+44 (0) 20 7071 4283, sbullock@gibsondunn.com) 
Patrick Doris – London (+44 (0) 207 071 4276, pdoris@gibsondunn.com) 

Sacha Harber-Kelly – London (+44 (0) 20 7071 4205, sharber-kelly@gibsondunn.com) 
Penny Madden – London (+44 (0) 20 7071 4226, pmadden@gibsondunn.com) 
Benno Schwarz – Munich (+49 89 189 33 110, bschwarz@gibsondunn.com) 

Michael Walther – Munich (+49 89 189 33 180, mwalther@gibsondunn.com) 
Richard W. Roeder – Munich (+49 89 189 33 115, rroeder@gibsondunn.com) 

United States 
Judith Alison Lee – Co-Chair, International Trade Practice, Washington, D.C. (+1 202-887-3591, 

jalee@gibsondunn.com) 
Ronald Kirk – Co-Chair, International Trade Practice, Dallas (+1 214-698-3295, 

rkirk@gibsondunn.com) 
Courtney M. Brown – Washington, D.C. (+1 202-955-8685, cmbrown@gibsondunn.com) 

David P. Burns – Washington, D.C. (+1 202-887-3786, dburns@gibsondunn.com) 
Stephenie Gosnell Handler – Washington, D.C. (+1 202-955-8510, shandler@gibsondunn.com) 
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Nicola T. Hanna – Los Angeles (+1 213-229-7269, nhanna@gibsondunn.com) 
Marcellus A. McRae – Los Angeles (+1 213-229-7675, mmcrae@gibsondunn.com) 
Adam M. Smith – Washington, D.C. (+1 202-887-3547, asmith@gibsondunn.com) 

Christopher T. Timura – Washington, D.C. (+1 202-887-3690, ctimura@gibsondunn.com) 
Annie Motto – Washington, D.C. (+1 212-351-3803, amotto@gibsondunn.com) 

Chris R. Mullen – Washington, D.C. (+1 202-955-8250, cmullen@gibsondunn.com) 
Samantha Sewall – Washington, D.C. (+1 202-887-3509, ssewall@gibsondunn.com) 
Audi K. Syarief – Washington, D.C. (+1 202-955-8266, asyarief@gibsondunn.com) 

Scott R. Toussaint – Washington, D.C. (+1 202-887-3588, stoussaint@gibsondunn.com) 
Shuo (Josh) Zhang – Washington, D.C. (+1 202-955-8270, szhang@gibsondunn.com) 

* Jane Lu is a trainee solicitor working in the firm’s Hong Kong office who is not yet admitted to 
practice law. 
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