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Recently 
Finalized 
Actions
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Heavy-Duty Engine and Vehicle Standards 
(Jan. 24, 2023)
• Sets emissions standards for nitrogen oxides and other 

air pollutants (particulate matter, hydrocarbons, carbon 
monoxide, and air toxics) from heavy-duty vehicles and 
engines starting in model year 2027. 

• Although EPA proposed revisions to the model year 
2027 GHG Phase 2 standard, EPA did not finalize those 
revisions and announced that it would consider potential 
changes to those standards as part of a separate, future 
rulemaking.   



Recently 
Finalized 
Actions
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Revised Definition of “Waters of the United 
States” (Jan. 18, 2023)
• Third complete re-write of WOTUS definition in eight 

years; formally repealed the 2020 definition that had 
been remanded to the agency by two district courts

• Rule uses the “general framework of the 1986 
regulations” with changes to reflect the Biden EPA’s and 
Corps’ interpretation of subsequent case law (Justice 
Scalia’s and Justice Kennedy’s opinions in Rapanos) 
that appear to expand jurisdiction beyond the pre-2015 
regime.

• Supreme Court heard argument in October 2022 in the 
Sackett case; its opinion could affect the agencies’ 
assertions of jurisdiction in this rule.

• Will there be a “Step 2” rulemaking? 



Recently 
Proposed 
Actions
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Renewable Fuel Standard Program “Set” 
Rules (proposed Dec. 30, 2022)
• Proposed volume standards for 2023-2025 along with 

other programmatic changes 
• Proposal to create “eRINs”
• EPA anticipates finalization by June 2023



Recently 
Proposed 
Actions
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National Ambient Air Quality Standards for 
Particulate Matter (Jan. 27, 2023)
• EPA’s current annual primary standard for PM 2.5 is 

12.0 µg/m3 (set in 2012 and retained in 2020)
• EPA’s proposal would revise the primary standards to 

within the range of 9.0 to 10.0 µg/m3 while retaining the 
annual secondary standard and 24-hour primary and 
secondary standards

• EPA anticipates finalization by August 2023



Recently 
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Actions
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Water Quality Certification Rule (proposed 
June 9, 2022)
• Proposal would revise regulations governing issuance of 

state and tribal water quality certifications under Clean 
Water Act section 401 for applicants seeking federal 
licenses or permits  

• Proposal would expand scope of what states and tribes 
may consider during certification process and gives 
states and tribes more control over process and timing 

• EPA anticipates finalization by June 2023
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Actions
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Designating PFOA and PFOS Chemicals as 
Hazardous Substances Under Superfund 
(proposed Sept. 6, 2022)
• Listing would require entities to immediately report 

releases of PFOA and PFOS that exceed the reportable 
quantity (one pound) to the National Response Center 
and state, tribal, and local emergency responders

• Listing would expand EPA’s response authority; obviates 
need for EPA to make a determination of imminent and 
substantial danger and allows EPA to seek cost recovery 
from potentially responsible parties

• EPA anticipates finalization by August 2023



Recently 
Proposed 
Actions
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New Source Performance Standards and 
Emissions Guidelines for Existing Sources 
from the Oil and Gas Sector  (proposed Nov. 
15, 2021; supplemental notice Dec. 6, 2022)
• Key changes from initial proposal: New requirements 

for monitoring fugitive emissions at well sites, including 
for idled and unplugged wells; creates a “Super-Emitter 
Response Program”; limits the use of flares and venting; 
additional requirements for pneumatic pumps and 
pneumatic controllers; sets a presumptive standard of 
zero methane emissions for liquids unloading; additional 
requirements for centrifugal compressors; changes to 
protocol for optical gas imaging (Appendix K)

• EPA anticipates finalization by August 2023
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New Source Performance Standards and 
Emissions Guidelines for Existing Sources 
from the Oil and Gas Sector  
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Horizon
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Toxic Substances Control Act Risk 
Management Rules for Existing Chemicals
• Methylene Chloride (Under review at OIRA; proposal 

expected imminently)
• Perchloroethylene (proposal expected April 2023)
• Carbon Tetrachloride (proposal expected May 2023)
• Trichloroethylene (proposal expected June 2023)
• 1-Bromopropane (proposal expected Sept. 2023)
• N-Methylpyrrolidone (proposal expected Sept. 2023)
• Chrysotile Asbestos (final rule expected Oct. 2023)



Actions 
On The 
Horizon
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National Primary Drinking Water Regulations for 
PFOA and PFOS
• Under review at OIRA; proposal expected imminently 
Listing of PFOA, PFOS, PFBS, and GenX as 
RCRA Hazardous Constituents
• Proposal expected August 2023
Multi-Pollutant Emissions Standards for MY2027 
and Later Light-Duty and Medium-Duty Vehicles
• Under review at OIRA; proposal expected March 2023
National Ambient Air Quality Standards for Ozone
• Proposal expected April 2023
Emission Guidelines for GHGs from Fossil Fuel-
Fired Existing Electric Generating Units 
• Proposal expected April 2023
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Climate
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CARB 
Scoping Plan
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Assembly Bill 1279
• California Climate Crisis Act :

o Achieve net zero greenhouse gas emissions by no later than 2045;

o Achieve and maintain net negative greenhouse gas emissions thereafter;

o By 2045 GHG emissions are reduced to at least 85% below the 1990 levels.

Scoping Plan
• Sector-by-sector approach to GHG reduction:  

o Aviation: 20% of aviation fuel demand must be met by electricity (batteries) or 
hydrogen (fuel cells) in 2045.

o Smart Growth / Vehicle Miles Traveled (VMT): an additional 13% reduction, from 
12% to 25%, in per capita VMT by 2030, and an additional 8% reduction, from 22% 
to 30%, by 2045.

o Rail transport switching to ZEV by 2030/2035.

o 80% of appliance sales are electric by 2030 and 100% of appliance sales are 
electric by 2035.
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California Climate Commitment



Carbon 
Removal
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Senate Bill 905
• Carbon Capture, Removal, Utilization, and Storage Program:

o Evaluate and study the viability of certain carbon removal strategies.

o By January 1, 2025, to adopt unified permit application for carbon removal 
strategies.

o Prohibits operators from injecting a concentrated carbon for enhanced oil recovery.

Assembly Bill 1757
• California Global Warming Solutions Act of 2006: climate goal: natural and working lands

o On or before January 1, 2024, develop an ambitious range of targets for natural 
carbon sequestration, and for nature-based climate solutions, that reduce 
greenhouse gas emissions.

o No later than January 1, 2025, develop standard methods for state agencies to 
consistently track greenhouse gas emissions and reductions, and carbon 
sequestration- and additional benefits from natural and working lands.



Renewable 
Energy 
Targets
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Senate Bill 1020
• Clean Energy, Jobs, and Affordability Act of 2022:

o Previously, goal of renewable energy/zero-carbon resources supply 100% of all 
electricity by December 31, 2045.

o This bill significantly accelerates this approach:

 90% by 2035

 100% by 2035 for state agency use

 95% by 2040

 100% by 2045

o Requires workshops relating to these issues to be held in federal extreme 
nonattainment areas that have communities with minority populations, communities 
with low-income populations, or both.



PFAS
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PFAS
in Water
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California
• California Environmental Protection Agency (CalEPA) Office of 

Environmental Health and Hazards Assessment (OEHHA) is expected 
to release first-of-their-kind public health goals (PHGs) concerning 
PFOA and PFOS in drinking water for public comments in the first 
quarter of 2023. 

• The Water Resources Control Board evaluating the prevalence of 
PFAS in California’s public water systems – planning to sample 
approximately 400 public water systems for certain PFAS (PFOA, 
PFOS, PFHxS, and PFBS) on a quarterly basis as of 2023.



PFAS
in Cooking 
and 
Cosmetics/
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Assembly Bill 1200
• January 1, 2023: the sale and distribution of any food packaging that has any intentionally 

added PFAS, PFAS that result from the breakdown of other chemicals in the packaging, 
or PFAS at or above 100 ppm is prohibited.

• January 1, 2023, manufacturers of cookware with certain chemicals must disclose on 
product websites all of the chemicals and provide customers with links to DTSC 
resources. 

• January 1, 2024, manufactures selling cookware with certain chemicals must list those 
chemicals on the product’s label. 

• Also limits manufactures ability to claim that cookware is “PFAS free” or free of any 
specific chemical depending upon the other chemicals intentionally added to the 
cookware.

Assembly Bill 1817 and Assembly Bill 2771 
• Signed into law in September of 2022, but effective in 2025 and 2026. 

• Prohibits any item made in whole or part from a natural, manmade, or synthetic fiber, 
yarn, or fabric that contains PFAS.

• Outdoor apparel may contain PFAS with a warning: “Made with PFAS chemicals” on both 
the product and online listings. 

• AB 2771 prohibits any cosmetic product that contains “intentionally added PFAS” starting 
January 1, 2025.



Waste
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Extended 
Producer 
Responsibility
Requirements
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Senate Bill 54 – Plastic Pollution Prevention and Packaging Responsibility Act
• Designed to shift cost of recycling to plastic producers.

• Requires producers to join a producers group that are developing plans for plastic recycling.

• By 2027 producers will not be able to sell, offer, or use single-use plastic unless they are part 
of an approved recycling program.

• Can opt out by demonstrating a sufficient amount of recycling (as prescribed in the regulation).

• Plastic packaging to achieve a 30, 40, and 65% recycling rate after 2028, 2030, and 2032.

• Gov. vetoed AB 2784, relating to specific thermoform recycling, arguing it conflicted with SB 54.

Batteries
• AB2440: By April 2027 battery producers must create programs for battery collection/recycling.

o Producers must provide list of covered products to CalRecycle by March 2023.

o Certain retailers will have to act as collection points.

• SB 1215: Expands Electronic Waste Recycling Act to require consumers to pay a fee relating 
to products with embedded batteries.  

o Fees will be applied by retailers starting January 2026.

o Manufacturers have to provide notice to retailers of covered products.

o July 2027 manufacturers note to CalRecycle the estimated number of covered devices.

o Retailers must collect the e-waste.



Waste 
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SB 1046
• Pre-checkout plastic bags are banned effective January 2025.

• Prohibited from selling products labeled “biodegradable,” “degradable,” or 
“decomposable” unless certain standards are met.

• Those terms cannot be implied by using green, beige, or brown tinting or color 
schemes on a plastic pre-checkout or carryout bag that is not eligible to be labeled 
with the terms “compostable” or “home compostable.”

AB 661: State Agency Buy Recycled Campaign
• If fitness and quality are equal, state agencies required to purchase recycled products 

when recycled products are available at no more than 10% greater total cost than 
nonrecycled products.

SB 1013
• Bottle Bill program to include wine bottles and distilled spirits containers.

• Removes option for retailers to choose to pay a $100 daily fee instead of accepting 
returned containers, requiring them to either accept the containers or join a dealer 
cooperative.
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Federal Compliance and Enforcement Priorities FY20–FY23
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EPA’s National Compliance Initiatives (NCIs) 
for 2020 to 2023 shed light on EPA’s recent enforcement priorities:

“Formal enforcement remains the key tool to address serious 
noncompliance and create general deterrence . . . .”S

Reducing excess 
emissions of harmful 

pollutants

Stopping 
aftermarket 

defeat devices 
(ending in FY24)

Reducing hazardous 
air emissions from 

waste facilities 
(ending FY24)

Reducing risks of 
accidental releases 

at industrial and 
chemical facilities

Reducing significant 
NPDES program 
non-compliance

Reducing drinking 
water standard 

non-compliance at 
community water 

systems 

https://www.epa.gov/enforcement/national-enforcement-and-compliance-initiatives
https://www.federalregister.gov/documents/2023/01/12/2023-00500/public-
comment-on-epas-national-enforcement-and-compliance-initiatives-for-fiscal-years-
2024-2027



Federal Compliance and Enforcement Priorities FY24–FY27
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EPA has proposed to update the National Enforcement 
and Compliance Initiatives (NECIs) for 2024 to 2027:

“Two overarching Strategic Plan goals: 
Goal 1: Tackle the Climate Crisis and 

Goal 2: Take Decisive Action to Advance Environmental Justice.”

Reducing excess 
emissions of harmful 

pollutants

Mitigating
climate change
(new for FY24)

Addressing PFAS
contamination

(new for FY24)

Reducing risks of 
accidental releases 

at industrial and 
chemical facilities

Reducing significant 
NPDES program 
non-compliance

Reducing drinking 
water standard 

non-compliance at 
community water 

systems 
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Out with the old…
• EPA is proposing to return aftermarket defeat devices for vehicles and engines to the 

standard “core” enforcement program, and remove it as an NECI, beginning in FY24.

• EPA touts “significant progress” on this initiative—including the resolution of “130 cases, 
addressing over 460,000 violations”—since its inception in FY20.

• Work on reducing toxic air emissions from hazardous waste facilities will also return to the 
core program at the end of FY23.

…and in with the new
• EPA proposes “mitigating climate change” as new NECI beginning in FY24, focusing on:

o Illegal import, production, use, and sale of hydrofluorocarbons (HFCs); 

o Excess emissions from industrial sources (incl. oil and natural gas production); 

o Non-compliance with mobile source, fuels, and methane regulations.

• Particular focus on protecting overburdened, underserved, and economically distressed 
communities from the impacts of climate change.



“Promoting environmental justice . . . is not specific to 
any one program or statute; it is a core principle of all of our 

enforcement and compliance work.”

Current Status
• The Biden administration has continued to pursue environmental justice through four 

avenues: Civil Regulatory, Compliance Assurance, Criminal, Cleanup Enforcement.

• In September 2022, the EPA launched the new Office of Environmental Justice and Civil 
Rights to fulfill the Biden administration’s commitment to environmental justice.

• The new office will have about 200 staff members and billions of dollars in resources.

Implications and Outlook
• After conducting a record number of on-site inspections in FY22 at facilities with 

environmental justice concerns, expect the trend to continue.

• EPA Administrator Michael Regan:  “Increasing EPA’s presence in overburdened and 
vulnerable communities is a cornerstone of [the agency’s] strategy.”

• Total value of administrative and civil penalties assessed in areas of environmental justice 
concern continue to increase each year.

Environmental 
Justice in
Enforcement 

31



PFAS in 
Enforcement 
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Recent EPA Actions
• In 2022, EPA continued to implement measures outlined in 2021-24 PFAS Roadmap.

• In addition to potential reporting requirements, EPA has proposed designating PFAS as 
“hazardous substances” under CERCLA.

• EPA has already sought information from manufacturers to better understand the extent 
of PFAS contamination.

State Enforcement Efforts
• As of early 2023, four states have enacted regulations regarding PFAS/PFOA: CA, ME, 

VT, WA.

• Six states have enacted regulations that go into effect in 2024 or 2025: CO, MD, CT, MN, 
HI, NY.

• Additional states have announced that they intend to enact regulations in 2023: MA, NJ.

• In general, these state regulations range from reporting and labeling requirements to 
outrights bans of products containing PFAS/PFOAs (children’s products, food packaging, 
carpets and rugs, textiles, cosmetics, and more).



EPA’s FY22 Enforcement Results

https://www.epa.gov/enforcement/enforcement-and-compliance-annual-results-
fiscal-year-2022 33

• 56% of on-site inspections conducted at facilities affecting 
communities with environmental justice concerns, surpassing 
45% goal.

• Conclusion of approximately 1,650 civil and judicial administrative 
cases, over 44% of which were addressed to facilities in areas with 
possible environmental justice concerns.

• Conclusion of important criminal cases, resulting in $300m in 
penalties.

• Issuance of 85 drinking water violation orders protecting 8 million 
people using public water systems, many of which were directed 
toward overburdened communities.

• Reduction of 50% of significant noncompliance among facilities 
permitted under the Clean Water Act, including a 64% reduction in 
significant noncompliance at federal facilities.



Enforcement Predictions:  2023 and Beyond
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Air Hazardous Chemicals Water Other
Shift in focus away from aftermarket 
defeat devices and toward hazardous 
pollutants, including HFCs

Additional initiatives and potential 
enforcement actions regarding emerging 
contaminants, especially PFAS/PFOA

Compliance with SDWA, in particular at 
Community Water Systems with health-
based violations

Reducing exposure to lead
Addressing Coal Combustion Residuals
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SEPs
Overview and 
Operative 
Guidance
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• SEPs are “projects included as part 
of an enforcement settlement that 
provide a tangible environmental or 
public health benefit.”

o Focus on the community 
impacted by the violation.

o Voluntary.

o Can result in a reduction of 
penalties / direct monetary 
payout.

• Phased out during the Trump 
administration.

• Reinstated by the Biden 
administration in May 2022.

• EPA’s SEP policy was last revised in 
2015 and is current policy.

• DOJ issued a new SEP policy in 
2022.

• EPA’s and DOJ’s policies have some 
differences.

o Environmental justice 
concerns.

o Cash donations.

o Nexus test.

o Approval authority.



SEPs
EPA Definition 
and Authority
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• SEPs are “environmentally
beneficial projects which a 
defendant agrees to undertake in 
settlement of an enforcement action, 
but which the defendant, or any 
other third party, is not otherwise 
legally required to perform.”

• Must “improve, protect, or reduce 
risks to public health or the 
environment.” 

• Must primarily benefit public health 
and/or the environment (as opposed 
to the alleged violator).

• Nexus – Relationship between the 
underlying violation and the 
proposed project.

o Must advance at least one 
objective of the environmental 
statutes forming the basis of 
the enforcement action.

• No EPA Involvement – No 
management or control.

• Federal Appropriations/
Activities – Cannot satisfy any 
EPA/Federal obligation.



Categories 
of SEPs
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• Emergency Planning and Preparedness – provides assistance to a state or local 
emergency response planning entity.

• Assessments and Audits – includes pollution prevention assessments, environmental 
quality assessments, and environmental compliance audits.

• Public Health – provides diagnostic, preventative and/or health care treatment.

• Pollution Prevention – prevents pollution at its source.

• Pollution Reduction – decreases the amount and/or toxicity of any hazardous 
substance, pollutant, or contaminant.

• Environmental Restoration and Protection – enhances the condition of the ecosystem 
or immediate geographic area adversely affected by the violation.

• Environmental Compliance Promotion – provides training or technical support to other 
members of the regulated community.

• Other – promotes environmental and/or public health benefits and otherwise fully 
consistent with all provisions of the SEP policy.



EPA 
Evaluation 
Criteria for 
SEPs
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(1) Reduction in discharges of pollutants in risk to public health 

(2) Environmental justice

(3) Community input

(4) Innovative processes, technologies, or methods

(5) Multimedia impacts; and 

(6) Pollution prevention



Settlement 
Impact and 
Logistics 
of SEPs
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• Final Penalty ≥ the greater of: economic benefit of non-compliance + 10% of gravity 
component OR 25% of gravity component only.

• Penalty mitigation = a percent of the estimated SEP implementation cost, not to 
exceed 80%.

• Settlement Agreement must:

o Accurately and completely describe the SEP; 

o Contain a detailed cost estimate; 

o Provide certifications; 

o Include stipulated penalty for failure to perform; and

o Require submission of completion report.

• No publication without noting SEP was part of an EA settlement.



MCLE 
Information

41

For all attorneys participating in this program, please listen carefully for the MCLE 
passcode. This code must be included on your MCLE Form to submit for credit. Please 
submit forms by Wednesday, February 22nd.
Most participants should anticipate receiving their certificate of attendance via email 
approximately eight weeks following the webcast.
Please complete the form within one week to be eligible for credit. 
Please direct all questions regarding MCLE to CLE@gibsondunn.com.

mailto:CLE@gibsondunn.com
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ESG  
Regulation 
Development
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• International Sustainability Standards Board (ISSB)

• Expected in 2023

• Designed to unify fragmented disclosure accounting standards

• Task Force on Nature-Related Financial Disclosures

• Biodiversity and ecosystem loss focused, aligned with ISSB sustainability baseline

• United States SEC Climate Disclosure 

• Changes in timing and scope recently floated

• European CSRD

• First reporting periods in 2025 for FY 2024 data

• Applies to large companies (250 employees, assets of $20 million), parents, and 
companies with securities listed on EU-regulated markets

• New disclosures (strategy, targets, expertise, policies, due diligence, risks, key 
indicators)

• Non-EU companies required to report if their European operations would be subject to 
CSRD if not subject to equivalent reporting standards

• EU De-forestation Due Diligence Regulations



ESG  
Litigation 
Trends 
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• Climate/Plastics Litigation Continues

• US: Boulder cert petition

• Claims against governments

• European climate litigation is building

• Offset Litigation

• Shell in Canada

• KLM in Netherlands/US

• Danone in France/US

• “Greenwashing Claims” and consumer litigation

• Plastics

• Supply chain/human rights

• Securities-related litigation

• Shareholder diversity litigation

• SEC complaint against Shell for renewable claims and JBS for failure to meet targets
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2022 Emerging 
Trends in 
Targeted 
Chemicals and 
Products

46

1,4-dioxane
• Used in industrial solvents and found 

in shampoos, deodorants, 
toothpastes, and other common 
household products.

• Designated a likely carcinogen.

• Typically groundwater 
contamination.

• Litigation ongoing—e.g., in 2022, 
federal government and a defense 
contractor collectively paid $64.5 
million to a pair of Long Island water 
districts to resolve litigation.

PFAS
• “Forever chemical” used in a range 

of products, including fast food 
containers, medical devices, and 
firefighting foam

• Durable and water repellant 
material.

• Wide range of alleged health risk,  
including:

o Decreased fertility;

o Increased risk of some 
cancers;

o Depressed immune system;

o Hormonal interference; and

o Increased cholesterol levels or 
risk of obesity.

• Typically water and ground 
contamination.

• Total PFAS liability could reach $30 
billion.



2022 Emerging 
Trends in 
Targeted 
Chemicals and 
Products
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Ethylene Oxide
• Commonly used sterilization method 

in healthcare industry and used in 
large-scale chemical production in a 
variety of industries.

• Alleged carcinogen and reproductive 
health risks.

• Air contamination.

Benzene
• Used as a component in gasoline 

and also found in a variety of 
consumer products such as 
sunscreen.

• Alleged carcinogen and other health 
effects.

• Air and groundwater contamination.



Paraquat Dichloride
• Paraquat is one of the most widely used herbicides in the United States.  Direct ingestion 

is fatal, and there is no antidote.  Some studies have indicated that paraquat exposure is 
associated with an increase in Parkinson’s disease.  After a review of the available 
science, EPA did not find a clear link between paraquat exposure from labeled uses and 
adverse health outcomes such as Parkinson’s disease and cancer.

Lawsuits are ramping up
• Many plaintiffs firms are actively taking paraquat cases. At the beginning of 2022, there 

were only 482 pending paraquat Parkinson’s disease lawsuits pending in the S.D. Ill. 
MDL—by the end of the year, the number of suits grew to well over 2,000. The MDL 
covers Gramoxone, a brand name of paraquat. 

Causes of action include:
• Strict product liability (design defect & failure to warn)
• Negligence
• Public nuisance
• Unfair trade practices
• Breach of implied warrant of merchantability

Paraquat:
Deep Dive

48
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Familiar Faces in the Plaintiffs’ Bar
Motley Rice
• Leading paraquat litigation

• Also involved in Roundup litigation

Romanucci Blandin
• Heavily involved in ethylene oxide lawsuits

Weitz & Luxenberg
• Multiple water contamination cases

• Also involved in Roundup litigation
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2022 Notable Verdicts
Dry Cleaning Chemicals
• Dry cleaning chemicals allegedly contaminated soil and groundwater in Modesto, California.

• $60 million verdict ($56 million in punitive damages).

• Trial in Superior Court of the State of California, County of San Francisco.

Teflon
• Defendant contaminated drinking water with “forever chemicals” contained in Teflon.

• Sixth Circuit upheld a $40 million verdict.

• Trial in United States District Court for the Southern District of Ohio.

PCBs x3 
• Plaintiffs claimed neurological injuries from exposure to PCBs in fluorescent light ballasts.

• $275 million verdict ($220 million in punitive damages) in October 2022 (WA).

• $82 million verdict ($61 million in punitive damages) in December 2022 (WA).

• In December, Oregon announced a nearly $700 million settlement.



“Texas two-step”
• In late 2021, a defendant created a subsidiary under a Texas law while facing thousands 

of baby powder lawsuits.  The defendant assigned legal liability for the complaints to the 
subsidiary, which filed for bankruptcy.  On 1/30/2023, the Third Circuit reversed the 
bankruptcy court, which had denied the claimant’s motion to dismiss the bankruptcy case 
as not filed in good faith, and remanded with instruction to dismiss the bankruptcy petition. 

• Other recent attempts to use bankruptcy to aid in resolving mass tort claims have 
obtained mixed results.  For instance, in December 2022, a U.S. district Judge in Florida 
rejected a defendant’s attempts to assign defective earplug claims to a bankrupt 
subsidiary.

FIFRA Preemption Efforts
• In ongoing Roundup litigation, the defense has aggressively argued that the Federal 

Insecticide, Fungicide, and Rodenticide Act preempts any additional requirements above 
those imposed under FIFRA.  While the Supreme Court has (so far) denied review, the 
Eleventh Circuit recently granted en banc review of the issue.  Notably, many states have 
passed laws providing a tort defense based on compliance with federal standards that is 
potentially more robust than federal preemption. 

Notable 
Defenses

51



Focus on the Future:  
• The question is not whether a product is currently considered safe or approved, but 

whether a jury years from now could be convinced it caused an injury.  Staying ahead of 
regulatory/scientific trends and taking action before it is formally required can help 
minimize risk. 

Be Mindful of the Past:  
• Legacy contamination from long-shuttered facilities continues to be a major source of 

litigation.  Ongoing monitoring can help avoid major surprises.

Document Your Good Behavior and Intentions:  
• When third parties scrutinize a decision many years or decades from now, will the 

documents show that choices were made based only on the bottom line, or that 
decisionmakers also took into account the health, safety, and wellness of all 
stakeholders? 

• “[The defendant’s] own internal documents show that it was not interested in protecting 
people or the environment; rather, its only concern was protecting its balance sheet.”

-Oregon’s PCBs Complaint

Looking 
Forward

52



CONCLUSION & 
QUESTIONS
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