
In Fair Labor Standards Act Case, Supreme
Court Holds That Employees Paid A Daily
Rate Are Not Compensated On A “Salary
Basis”
Helix Energy Solutions Group, Inc. v.
Hewitt, No. 21-984 Decided February 22, 2023

“The question here is 
whether a high-earning 

employee is 
compensated on a

‘salary basis’ when his 
paycheck is based solely 

on a daily rate 
. . .  We hold that such an 
employee is not paid on a 
salary basis, and thus is 
entitled to overtime pay.”

Justice Kagan, 
writing for the Court

Gibson Dunn Named 
Appellate Firm of the Year

Today, the Supreme Court held that an offshore oil rig 
supervisor who was paid nearly $1,000 for each day he worked 
was not exempt from the Fair Labor Standards Act because he 
was not paid a predetermined amount per week and thus was 
not compensated on a “salary basis” in accordance with 
applicable regulations.

Background:
The Fair Labor Standards Act (“FLSA”) generally requires 
employers to pay time and a half to employees who work more than 
40 hours in a week, but exempts certain bona fide executive, 
administrative, and professional employees from its overtime pay 
requirement. Implementing regulations specify that the exemption 
requires, among other things, that exempt employees be paid on a 
“salary basis,” meaning that they are paid on a weekly or less 
frequent basis and receive a predetermined amount for each pay 
period in which they perform any work. Michael Hewitt was 
employed as a supervisor on an offshore oil rig and worked 84-hour 
weeks for 28 days at a time, for which he was paid on a daily basis. 
He later sued his employer for overtime pay under the FLSA. The 
Fifth Circuit, sitting en banc, held that Hewitt was not paid on a
“salary basis” and thus was entitled to overtime pay because he 
was not exempt under 29 C.F.R. § 541.602(a).

Issue: 
Whether highly compensated executive employees who are paid at 
daily rates are paid on a “salary basis.”   

Court's Holding: 
A highly compensated executive employee who is paid at a daily 
rate is not paid on a “salary basis” and thus is not exempt from the 
FLSA under 29 C.F.R. § 541.602(a).



 What It Means:

The Court held that under the regulations, an employee is paid on a “salary basis” if the 
employee receives a fixed amount per week no matter how many days he has worked. The 
Court rejected the employer’s argument that Hewitt was paid on a salary basis because he 
was paid at least$963 (the daily rate) in any week in which he worked, because this was not 
a flat, predetermined amount fixed independently of the number of days Hewitt worked. 

The Court stated that employees paid on a daily or hourly basis can still be exempt from the 
FLSA’s overtime pay requirement if their employers also guarantee a weekly amount of pay 
that is more than $455 “regardless of the number of hours, days or shifts worked,” and “a 
reasonable relationship exists between the guaranteed amount and the amount actually 
earned.”  29 C.F.R. § 541.604(b).

The impact of the Court’s ruling may be limited because most employees who perform 
executive duties and who qualify as “highly compensated employees” under the Department 
of Labor’s regulation are paid a fixed salary, not one based on a daily rate.  The Court’s 
decision addressed only executive employees, but the regulation also covers administrative 
and professional employees.

The Court declined to reach an argument, first raised on appeal and endorsed by Justice 
Kavanaugh in dissent, that the Department of Labor’s regulations were inconsistent with the 
FLSA’s statutory exemption for workers “employed in a bona fide executive . . . capacity.”  29 
U.S.C. § 213(a)(1).  In dissent, Justice Kavanaugh explained that the FLSA’s exemption
“focuses on whether the employee performs executive duties,” so “it is questionable whether 
the Department’s regulations—which look not only at an employee’s duties but also at how 
much an employee is paid and how an employee is paid—will survive if and when the 
regulations are challenged as inconsistent with the Act.”  This issue could be the subject of 
future litigation.

The Court's opinion is available here.

Gibson Dunn’s lawyers are available to assist in addressing any questions you may have regarding
developments at the Supreme Court. Please feel free to contact the following practice leaders:

Appellate and Constitutional Law Practice

Allyson N. Ho 
+1 214.698.3233
aho@gibsondunn.com

Thomas H. Dupree Jr. 
+1 202.955.8547
tdupree@gibsondunn.com

Julian W. Poon
+1 213.229.7758
jpoon@gibsondunn.com

Bradley J. Hamburger
+1 213.229.7658

Lucas C. Townsend
+1 202.887.3731

Brad G. Hubbard
+1 214.698.3326

https://www.gibsondunn.com/wp-content/uploads/2023/02/21-984_j426.pdf.
https://www.gibsondunn.com/lawyer/ho-allyson-n/
mailto:aho@gibsondunn.com
https://www.gibsondunn.com/lawyer/dupree-jr-thomas-h/
mailto:tdupree@gibsondunn.com
https://www.gibsondunn.com/lawyer/poon-julian-w/
mailto:jpoon@gibsondunn.com
https://www.gibsondunn.com/lawyer/hamburger-bradley-j/
https://www.gibsondunn.com/lawyer/townsend-lucas-c/
https://www.gibsondunn.com/lawyer/evanson-blaine-h/


bhamburger@gibsondunn.com ltownsend@gibsondunn.com bhubbard@gibsondunn.com

Related Practice: Labor and Employment

Jason C. Schwartz
+1 202.955.8242
jschwartz@gibsondunn.com

Katherine V.A. Smith
+1 213.229.7107
ksmith@gibsondunn.com

Related Practice: Administrative Law and Regulatory Practice

Eugene Scalia
+1 202.955.8673
escalia@gibsondunn.com

Helgi C. Walker
+1 202.887.3599
hwalker@gibsondunn.com

© 2023 Gibson, Dunn & Crutcher LLP, 333 South Grand Avenue, Los Angeles, CA 90071
Attorney Advertising:  The enclosed materials have been prepared for general informational purposes only and are not intended as legal advice.

Please note, prior results do not guarantee a similar outcome. 

If you would prefer NOT to receive future e-mail alerts from the firm, please reply to this email with the
word "UNSUBSCRIBE" in the subject line.  Thank you. 

Please visit our website at www.gibsondunn.com. | Legal Notice, Please Read.

mailto:bhamburger@gibsondunn.com
mailto:ltownsend@gibsondunn.com
mailto:bhubbard@gibsondunn.com
https://www.gibsondunn.com/lawyer/schwartz-jason-c/
https://www.gibsondunn.com/lawyer/schwartz-jason-c/
mailto:jschwartz@gibsondunn.com
https://www.gibsondunn.com/lawyer/smith-katherine-v-a/
https://www.gibsondunn.com/lawyer/smith-katherine-v-a/
mailto:ksmith@gibsondunn.com
https://www.gibsondunn.com/lawyer/scalia-eugene/
mailto:escalia@gibsondunn.com
https://www.gibsondunn.com/lawyer/walker-helgi-c/
mailto:hwalker@gibsondunn.com
http://www.gibsondunn.com/
https://www.gibsondunn.com/legal-notices/
https://www.gibsondunn.com/legal-notices/
https://www.gibsondunn.com/legal-notices/

	Local Disk
	Alert - In Fair Labor Standards Act Case, Supreme Court Holds That Employees Paid A Daily Rate Are Not Compensated On A “Salary Basis”


