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UK ANTITRUST AUTHORITY RELEASES GUIDANCE ON SUSTAINABILITY 
COLLABORATIONS 

 

To Our Clients and Friends:  

On February 28, 2023, the UK’s Competition & Markets Authority (“CMA”) released draft Guidance 
on the application of the UK’s antitrust laws to environmental sustainability agreements between 
competitors.[1] 

The Guidance recognizes that “environmental sustainability is a major public concern” and that antitrust 
law enforcement should not “unnecessarily or erroneously deter[]” businesses from collaborating to 
address the challenges posed by climate change.[2]  To that end, the Guidance provides a framework for 
applying competition rules to “environmental sustainability agreements,” defined as “agreements or 
concerted practices between competitors and potential competitors which are aimed at preventing, 
reducing or mitigating the adverse impact that economic activities have on environmental sustainability 
or assessing the impact of their activities on environmental sustainability.”[3] 

The Guidance outlines three standards for assessing environmental sustainability agreements under UK 
antitrust laws.  First, the Guidance provides examples of agreements that are unlikely to raise antitrust 
concerns.  These include agreements to: 

• Further environmental sustainability goals that require complementary skills or resources from 
multiple firms to achieve; 

• Create sustainability-related industry standards; 

• Share information about “the environmental sustainability credentials of suppliers … or 
customers”; and 

• Withdraw or phase out non-sustainable products or processes.[4] 

Second, the Guidance describes agreements that could violate antitrust laws because they have the 
“object” of restricting competition.[5]  An agreement has the “object” of restricting competition when, 
for example, it involves price fixing, market or consumer allocation, or limitations on output, quality, or 
innovation.  Such agreements are subject to increased scrutiny because they “are assumed by their very 
nature to be harmful to the proper functioning of normal competition.”[6] 

Where an environmental sustainability agreement does not restrict competition by object, it will raise 
antitrust concerns only “if it has an appreciable negative effect on competition.”[7]  The Guidance 
provides a non-exhaustive list of factors to consider when determining if an agreement has such an effect 
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on competition, including the market coverage of the agreement and market power of the participating 
companies; the extent to which the agreement limits the freedom of action of the parties; whether non-
parties may participate in agreed-upon conduct; whether the agreement involves the sharing of 
competitively sensitive information; and whether the agreement is likely to lead to an appreciable 
increase in price or reduction in output, product variety, quality, or innovation.[8] 

Third, the Guidance recognizes an exemption for agreements that would otherwise violate the antitrust 
laws when “the benefits of the agreement outweigh the competitive harm.”[9]  To qualify under this 
exemption, participants will need to demonstrate that the agreement meets the following four conditions: 

1. The agreement must contribute certain benefits, namely improving production or distribution or 
promoting technical or economic progress; 

2. The agreement and any restrictions on competition within the agreement must be indispensable 
to the achievement of those benefits; 

3. Consumers must receive a fair share of the benefits; and 

4. The agreement must not eliminate competition in respect to a substantial part of the products 
concerned.[10] 

The CMA’s draft Guidance follows in the wake of the Japan Fair Trade Commission’s announcement 
of similar draft guidance in January.[11]  Last year, the European Commission (“EC”) for the European 
Union also announced that it would develop new guidelines for potential antitrust exemptions for 
environmental sustainability collaborations within agricultural production markets.[12]  The EC’s new 
Horizontal Guidelines, set to replace its prior Guidelines later this year, devote a chapter to outlining the 
EC’s regulatory approach to environmental sustainability agreements.[13]  As with the CMA’s draft 
Guidance, the EC’s Horizontal Guidelines  are not limited to a particular industry and detail the standards 
for evaluating environmental sustainability collaborations, including whether they restrict competition 
by object or have appreciable negative effects on competition.[14]  These developments reflect a 
growing recognition that “collaboration is needed to battle climate change,” particularly because “[f]irst 
movers may find themselves at a competitive disadvantage.”[15] 

The guidance has inspired debate about how to approach similar environmental collaborations under 
U.S. antitrust laws. For example, last year, nineteen state Attorneys General issued a letter to the CEO 
of Blackrock, Inc. raising antitrust concerns about the firm’s commitment to ESG initiatives in its 
investment decisions.[16]  In response, the Attorneys General of sixteen other states and the District of 
Columbia issued their own letter to Congress touting the benefits of ESG and criticizing the efforts of 
their peers to frame ESG collaborations as antitrust violations.[17] Although the Federal Trade 
Commission (“FTC”) and DOJ Antitrust Division have not issued guidance on the subject, the Chair of 
the FTC recently indicated “there is no such thing” as an ESG “exemption” from U.S. antitrust laws.[18] 

Given the uncertain landscape in the United States and the promulgation of new guidance on 
environmental collaboration abroad, multinational companies should seek legal advice on how to 
minimize potential antitrust risks before entering into similar environmental sustainability agreements. 
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