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Government’s Broad Authority To Dismiss
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“[W]e hold that the
Government may seek

dismissal of an FCA
action over a relator’s
objection so long as it

intervened sometime in
the litigation, whether at
the outset or afterward.”
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Today, the Supreme Court held 8-1 that the federal 
government may move at any time to dismiss a False Claims 
Act lawsuit over the objection of a relator, so long as it first 
intervenes in the action.

Background:
The False Claims Act (FCA) allows private individuals, known as 
relators, to bring claims on behalf of the government against parties 
who have allegedly defrauded the federal government.  When a 
relator files a complaint based on an alleged violation of the FCA, 
the government has the opportunity to intervene and litigate the 
action itself, or it can decline to intervene and allow the relator to 
litigate the action on its behalf.  The statute provides that the 
Government “may dismiss the action”—notwithstanding the 
objections of the relator—if “the court has provided the [relator] with 
an opportunity for a hearing on the motion.”  31 U.S.C. § 3730(c)(2)
(A).

Jesse Polansky brought an FCA claim against Executive Health 
Resources.  The government initially declined to intervene. After 
Polansky spent five years litigating the case, the government moved 
to dismiss the case, citing discovery costs, the low likelihood that 
the lawsuit would succeed, and concerns about Polansky’s 
credibility.  The district court granted the government’s motion and 
the Third Circuit affirmed, rejecting Polansky’s argument that the 
government lacks authority to seek dismissal under § 3730(c)(2)(A) 
after declining to intervene at the outset of the case.



initially declining to intervene and, if so, what standard applies. 

Court's Holding: 
The government may seek to dismiss an FCA lawsuit even after
initially declining to intervene, as long as it intervenes before
moving to dismiss.  Federal Rule of Civil Procedure 41(a)’s
generally applicable standards—which permit voluntary dismissals
“on terms that the court considers proper”—govern the
government’s dismissal motion, but courts applying those
standards should grant the government’s views substantial
deference.       

What It Means:

Today’s decision confirms what lower courts have widely held
for years:  the government should be given wide latitude to
dismiss an FCA suit when litigation of the suit is not in the
government’s interest, including because it imposes
discovery costs on federal employees and agencies that exceed any potential benefits or
because it interferes with federal policy priorities.  The decision also could present additional
opportunities for defendants facing abusive FCA litigation to enlist support from the
government even at advanced stages of the litigation.

The Court’s decision is consistent with the Department of Justice’s 2018 “Granston” memo,
which required department lawyers to consider pursuing dismissal of cases brought by
relators that are shown to be frivolous, parasitic or opportunistic, or otherwise contrary to the
government’s policies and programs.  Michael D. Granston, U.S. Dep’t of Justice, Factors for
Evaluating Dismissal Pursuant to 31 U.S.C. 3730(c)(2)(A) (Jan. 10, 2018).  The Department
has, even after the Granston memo, exercised its authority to dismiss FCA lawsuits very
sparingly, but may have more confidence to seek dismissal of FCA lawsuits now that the
Court has confirmed its authority to do so at any stage.

Justice Thomas questioned the constitutionality of the FCA’s provisions allowing private
relators to bring False Claims Act actions on behalf of the federal government.  Justices
Kavanaugh and Barrett, concurring in the Court’s decision, agreed with Justice Thomas’s
view that there are “substantial arguments” that permitting private relators to represent the
government is “inconsistent” with Article II and stated that the Court should address this
“Article II issue” in a future case.  These arguments have previously failed in lower courts, but
these separate opinions will draw new attention to the issue, which is of significant
importance given the enormous growth of qui tam FCA litigation in recent decades.

Gibson Dunn 
Appellate Honors

Issue: 
Whether the government can seek dismissal of an FCA suit despite



The Court's opinion is available here.
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