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ATM Offerings 
Overview
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What is an at-the-market offering?
• An offering of securities into an existing trading market at the public trading price

• Also referred to as “equity distribution,” “continuous offering” or “equity dribble-out” 
programs

• Shares are “dribbled out” to the market over a period of time at prices based on the 
market price of the securities

• Amounts, floor prices and duration of sales are determined by the issuer and may 
vary over the life of the program

• No obligation to sell

• Sales can be primary or secondary

• Generally, sales do not involve special selling efforts

• Shares are sold on an agency basis through one or more sales agents

• Ordinary broker’s transactions; no solicitation

• A limited number of shares may be distributed by the agent on a principal basis (i.e., 
purchase for its own account with a view to resale)



ATM Offerings 
Advantages
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Advantages of ATM Programs:
• Flexibility

• No commitment to sell; sales executed when and if the issuer wants to raise capital

• Minimal market impact; raise equity by selling stock into the natural trading flow of 
market

• Typically no real time disclosure of sales

• Appealing for issuers with a frequent need to raise modest amounts of capital over 
an extended period

• Ability to better time issuances and match offering proceeds to specific uses

• Can be used at times the market may not be receptive to other types of offerings

• Ability to take advantage of high volatility

• Lower commission than traditional follow-on offerings

• Minimal management involvement; no roadshows
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Drawbacks of ATM Programs:
• No special selling efforts; sales executed at then-current prices

• Generally smaller in size than a follow-on offering

• Market impact is greater for companies with lower trading volume

• Price depends on market pricing at the time so is subject to market fluctuations

• Program is publicly disclosed and may create an overhang

• Issuer and agent have Section 11 liability

• Refresh activities are required to have program available over time, which involves 
cost/effort

• Must monitor legal compliance issues during use of program over time

• Disclosure package at time of sales; trading windows; Reg M; research coverage
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Process 
Overview
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1. Customary board approval and reservation of sufficient authorized shares

2. Issuer must be S-3 eligible and file registration statement and prospectus

3. Engage placement agent and enter into equity distribution agreement

4. Complete diligence, comfort and legal opinion exercises

5. Complete stock exchange listing process

6. Publicly announce the ATM program and file prospectus supplement

7. Report sales on a quarterly basis or, in some cases, in real time

8. Conduct quarterly refresh activities to keep program available for sales during the quarter

9. Monitor legal and process issues throughout program
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Registration Statement
• Issuer must be eligible to use Form S-3 

for primary offerings

• Can use an existing S-3 if the plan of 
distribution section contemplates at-
the-market sales

• WKSIs can register the program on an 
automatically effective S-3

Prospectus Supplement
• Sets out the specific terms of the ATM 

program 

• Size of program, description of 
common stock, general terms of 
equity distribution agreement, use of 
proceeds

• Identify placement agent 

• Disclose compensation to agent (or at 
least maximum) as percentage of price 
per share

• If secondary program, name selling 
shareholders (who might be deemed 
underwriters)

• If a block trade or principal sales are 
made under the program, an additional 
prospectus supplement may be 
required

• ATM program prospectus can also be 
included directly in the Form S-3 if filed 
at the same time



ATM 
Offerings: 
Registration 
(Continued)
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Prospectus Delivery Requirements

• Generally, a broker or dealer need not deliver a prospectus

• A broker or dealer effecting a transaction on a national securities exchange or through any 
trading facility is deemed under Rule 153 to have satisfied its prospectus delivery 
obligations if:

• Securities of the same class are traded on a national securities exchange;

• None of the issuer, underwriter or dealer, or the registration statement is the subject of a 
pending proceeding under Section 8A; and

• The issuer has filed a 10(a) prospectus

• No requirement to deliver notice under Rule 173 for transactions solely between brokers or 
dealers in reliance on Rule 153
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• An issuer that has an aggregate market 
value of common equity held by non-
affiliates of less than $75 million, will be 
subject to Instruction 1.B.6(a) of Form 
S-3 (referred to as “baby shelf” rule), 
which limits the amount the issuer can 
offer to up to one-third of the public float 
during any trailing 12-month period. 

• This one-third limitation will apply to 
securities sold in any primary offering, 
including an offering made pursuant to 
the ATM program.

• For issuers that are subject to this 
“baby shelf” rule, the full amount 
available under an ATM program (even 
the portion that remains unsold) counts 
against the one-third limitation.

• Can file supplement to ATM prospectus 
supplement to reduce ATM program if 
needed to increase availability for other 
offerings.
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• We note your disclosure on the cover page and Plan of Distribution section of your sales 
agreement prospectus indicating that sales may be made to or through a market maker 
other than on an exchange or otherwise and in negotiated transactions. Please tell us 
whether these sales methods satisfy the "at the market" definition under Rule 
415. If any sales method does not constitute a sales method that is deemed an "at the 
market" offering as defined in Rule 415 or if any material information with respect to a 
particular offering has been omitted, please confirm that you will file a prospectus 
supplement at the time of such sales or tell us why such additional filing would not be 
necessary.

• Given the relative size of the offering to your outstanding shares held by non-affiliates, 
the relationship of certain of the selling shareholders to you, the circumstances under 
which the selling shareholders received the shares, and the amount of time that the 
selling shareholders have held the shares, it appears that the resale of securities is 
by or on behalf of the issuer. Under Rule 415, equity securities offered by or on behalf 
of the issuer cannot be sold in an “at the market offering” unless the offering meets the 
requirements of Rule 415(a)(1)(x). As it appears that you do not meet the transaction 
requirements for registration of a primary offering on Form S-3, you would have to 
include a price for the shares and disclose that the selling shareholders are underwriters 
that will conduct their offering at a fixed price for the duration of the offering. Please refer 
to Securities Act Rule C&DI 612.09 for guidance. Please revise or provide your analysis 
as to why you do not believe this is an at-the-market offering.
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• Agreement governing the program between issuer and distribution agent(s) 
(broker/dealers)

• Key provisions:

• Contemplates sales on an at-the-market (agency) basis

• Agent compensation and expense allocation (often 1-3% sales commission)

• Representations and warranties

• Requirements for legal opinions and comfort letter

• Standard indemnification and termination provisions

• Disclosure requirements

• Similar to an underwriting agreement for purposes of Section 11 liability

• Indemnification and deliverables are the same as with an underwritten offering

• Typically drafted to track underwriting agreement for seasoned issuers

• Side letters frequently used for specific compensation and expense reimbursement, as 
well as quarterly deliverables

• Provides for termination after 12-36 months, with advance notice or upon completion of 
sales

• May also contemplate sales on an underwritten (principal) basis

• May provide for “evergreen” agreement with no set size for ATM program



ATM Offerings: 
Disclosure
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Disclosure Upon Execution
• Prospectus Supplement (maximum 

gross proceeds)

• 8-K with Equity Distribution Agreement

• Exhibit 5 opinion required if using a 
universal shelf

• Press release may be published but is 
not required

Ongoing Disclosure
• Issuer must disclose the number of 

shares sold and proceeds raised under 
the program over time

• Generally issuers include this 
disclosure in their 10-Qs and 10-Ks

• Some issuers choose to disclose 
sales in prospectus supplements at 
quarter end

• Real-time disclosures may be required 
for material sales or sales to insiders

• Sales on a principal basis require a 
prospectus supplement
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Representation Dates
• Program set up

• Each 10-Q or 10-K filing 
date during life of the 
program

• Certain other key filings 
or upon the agents’ 
request

• Negotiate waiver 
provisions in event 
program is not to be 
used

Deliverables on each 
Representation Date
• Legal opinions

• Comfort letters

• Standard officers’ 
certificates bringing 
down all representations 
and warranties and 
confirming compliance 
with covenants

• Legal diligence and 
diligence calls with 
management and 
auditors/experts

• Negotiate reduced 
deliverables for 10-Q 
representation dates

Stock Exchange 
Requirements
• Listing application for 

maximum amount under 
program at set up; 
notifications upon 
issuance
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• Be mindful of existing repurchase programs/transactions:

• Announced stock buyback program or indirect buyback efforts

• Dividend Reinvestment Plans (DRIPs)

• Insider purchases

• Plan timing of sales under ATM program carefully to avoid Reg M or 
market manipulation issues

• Consider suspending stock repurchase or DRIP programs

• If an issuer intends to set up multiple ATM programs, each using different 
selling/distribution agents, it should take care to ensure that different 
agents are not selling during the same periods



ATM Offerings: 
Considerations 
for Agents
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• ATM program not available during a 
trading blackout

• When sales are made, issuer is 
deemed to confirm representation 
that the issuer possesses no MNPI

• Use of ATM program should follow 
standards in issuer’s insider trading 
policy (including quarterly blackout, 
subject to unique circumstances)

• 10b5-1 trading plan for issuers does 
not solve Section 11 issues

• Issuer should be on agent’s watch / 
restricted list

• Comply with issuer’s trading 
blackouts

• Monitor research coverage and use 
of Rule 169 exemption

• Manage conflicts of interest if the 
agent’s firm will serve as a financial 
advisor
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Rights Offerings: Overview
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A rights offering involves a 
Company issuing (via dividend) to 
its existing stockholders for each of 
its outstanding shares a 
subscription “right” (or fraction of a 
subscription “right”) to purchase, as 
of a predetermined record date, a 
share of the Company at a price per 
share (the “subscription price”) that 
is typically lower than the recent 
trading price.

The shares of common stock (or 
other equity securities) to be issued 
upon exercise of the subscription 
rights must be registered on Form 
S-1 (or if the Company meets the 
eligibility criteria, on Form S-3). 
Because the subscription rights are 
being issued to stockholders for no 
consideration, there is no 
investment decision, and therefore 
registration of the subscription rights 
themselves is not generally 
required.

In a “standby” rights offering, a third 
party agrees in advance to 
purchase shares that are not 
subscribed for in the rights offering. 
In a “direct” rights offering, there is 
no standby purchaser and the 
issuer only sells shares that are 
subscribed for.

What is a Rights 
Offering?

What SEC Filings are 
Required?

Standby vs. Direct 
Rights Offering
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• Rights offerings do not require stockholder approval under Nasdaq / NYSE rules, which 
allows for the issuance of <20% of the outstanding stock at a discount and without an 
underwritten offering.

• In a rights offering, all stockholders are given the right to purchase shares. As a result, 
shareholders can maintain their percentage interest in the company.

• Less marketing is required (as compared to a fully marketed follow-on offering via 
roadshow), because the offering is made to existing stockholders.

• Where there is a financing overhang (or a large short interest that would cover through 
an expected offering), the rights offering mechanism may force short sellers to buy 
shares in advance of the record date to be able to cover their position in the offering).

• A direct rights offering avoids underwriting fees

• A rights offering can be fully backstopped so that it is launched with financing 
commitments in place at the time the offer is made public.



Rights Offerings: 
Disadvantages
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• If an underwriter is used as the backstop, the commitment fees may be greater than the 
typical fees paid to underwriters in a registered follow-on offering.

• The sale of shares in a rights offering can result in more concentrated investor positions 
and decreased liquidity, depending on how the offering is ultimately distributed.

• Rights offerings are not widely used in the United States and thus not well understood 
among many investors, which may complicate efforts to bring in institutional investors as 
part of the backstop group.

• If syndicating a backstop investment group, there is inherent uncertainty as to how much 
of the offering the backstop investors will ultimately be required to purchase, which may 
make the offering less attractive.

• Rights offering requires more time to complete than traditional alternatives (PIPE, 
confidentially marketed public offering or fully marketed follow-on offering) 



Rights Offerings: 
Standby Rights Offering
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Which issuers should consider 
obtaining a backstop commitment?
• An issuer that must raise a specific 

amount of capital

• If the issuer’s stock price is volatile 
(so that the rights won’t be 
exercised)

In a standby rights offering, a third party (usually an investment bank, a syndicate of 
investment banks or an affiliate of the issuer) agrees, prior to commencing the rights 
offering, to purchase any shares underlying rights that are not exercised in the rights 
offering. This is called the “backstop (or standby) commitment.”

Advantages
• The backstop guarantees that the issuer can raise a sufficient amount of capital at 

the agreed standby commitment price

Disadvantages
• May be expensive (as compensation for bearing the risk of an under-subscription, 

the back-stop party is typically paid a flat standby fee, plus a per share amount for 
each unsubscribed share purchased by it after the subscription offer expires)

• Backstop by an insider may trigger shareholder approval requirements under 
NYSE rules



Rights 
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Dealer-Manager
• Typically hired to market 

the rights offering and 
solicit the exercise of 
rights and participation 
in the over-subscription 
privilege, if any. In a non-
transferable rights 
offering, issuers may opt 
to avoid marketing 
expenses and sales 
commissions by 
undertaking these tasks 
themselves.

Subscription Agent
• Typically hired to send 

the offering materials to 
the stockholders and to 
collect all of the 
completed subscription 
certificates and related 
payments from the 
stockholders. This role 
may be filled by an 
issuer’s transfer agent.

Information Agent
• Typically hired to answer 

any stockholder 
questions and provide 
further information about 
the rights offering. If the 
issuer has an 
adequately staffed 
investor relations 
department, it may 
undertake this task itself.



Rights Offerings: 
Transferability of 
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Rationale
• In transferable rights 

offerings, stockholders 
who choose not to 
exercise their 
transferable 
subscription rights may 
trade them in the 
secondary market 
during the offering 
period. If the 
subscription price is 
below the current 
market price, the 
subscription rights will 
have value to a third 
party. Stockholders not 
participating in the 
rights offering are able 
to offset their dilution by 
earning a profit selling 
the subscription rights 
to third parties.

Mechanics
• Trading of the 

transferable rights 
takes place on the 
exchange where the 
issuer’s common stock 
is listed, or over the 
counter if the issuer’s 
stock is not listed on an 
exchange.

While most rights offerings involve 
non-transferable subscription 
rights, an issuer may elect to 
make the subscription rights 
transferable by recipient 
stockholders to third parties.
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In order to make the common stock that is issuable upon exercise of the subscription rights 
freely tradeable, an issuer must register the common stock

• An issuer that is a WKSI may register the common stock on a Form S-3ASR

• An issuer that is S-3 eligible (but not a WKSI) may register the common stock on a Form S-
3 

• Issuers with a public float less than $75mm will be limited to an offering of less than 1/3 of 
the issuer’s public float (the so-called “baby shelf” rule)

• This offering size limitation may cause a rights offering to be impractical if the issuer’s 
public float is depressed due to market conditions and significant capital must be raised



Rights Offerings: 
Sufficient 
Authorized but 
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The Company must determine if its 
certificate of incorporation provides for 
sufficient authorized but unissued shares to 
accommodate the number of shares that 
could be issued in connection with the 
rights offering. If not, necessary corporate 
actions must be taken to authorize new 
shares. This would typically entail the 
lengthy and expensive process of soliciting 
a stockholder vote via a proxy statement.

Potential Solution
• The Company may offer a combination 

of common stock (to the extent of its 
unissued shares) and “toothless” 
preferred stock that is convertible into 
common stock following an affirmative 
vote by the issuer’s shareholders to 
increase the authorized shares of 
common stock.

• “Toothless” preferred stock is typically 
economically equivalent to common 
stock

• The preferred stock generally has no 
real preference; likely non-voting (at 
least over a given threshold, such as 
19.9%)



Rights Offerings: 
Avoiding an 
Inadvertent 
Change of 
Control
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If the rights offering has relatively little 
participation and the backstop purchaser is 
purchasing a large number of shares 
pursuant to the backstop commitment, the 
backstop purchaser’s percentage 
ownership could exceed 20%.

Potential Solution
• The Company may wish to place a cap 

on the number of shares that the 
backstop commitment party may 
acquire in order to avoid an inadvertent 
shareholder approval requirement 
under the listing exchange rules. 

• The Company and the backstop 
purchaser may also agree that any 
shares acquired in excess of 20% will 
not be common stock but will instead 
be “blocker” preferred stock that is 
convertible into common stock only 
upon 61 days notice by the holder to 
the Company. The “blocker” preferred 
stock is therefore not counted for 
purposes of exceeding the listing 
exchange 20% threshold.



Rights Offerings: 
Special Rules for 
Foreign Private 
Issuers
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• Rights offerings by non-US public companies are more common than by US public 
companies

• Regulations in some European and Asian jurisdictions require offers to existing 
shareholders before offers to new investors

• An offer to purchase shares in a rights offering generally requires registration under the 
Securities Act of 1933

• The initial distribution of rights does not require registration because there is no 
investment decision in receiving rights from the issuer

• Rule 801 under the Securities Act of 1933 contains an exemption from registration for 
rights offerings by foreign private issuers that have US shareholders

• If US holders own less than 10% of the securities that are the subject of the rights 
offering, then the foreign private issuer may include US holders without registering the 
transaction with the SEC

• US holders must participate in the rights offering on terms no less favorable than 
those offered to non-US holders

• Informational documents for the rights offering must be translated into English and 
furnished to the SEC

• Rights may not be transferred by US holders, except in accordance with Regulation S
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