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Raines v. U.S. Healthworks Medical

Ay California Supreme Court Holds Some
Agents May Be Held Directly Liable Under
The FEHA For Employment Discrimination

Decided August 21, 2023

This week, the California Supreme Court held that a business
entity acting as an agent of an employer may be held directly
liable as an “employer” for alleged violations of California’s
Fair Employment and Housing Act.

Background:

Plaintiffs Kristina Raines and Darrick Figg were job applicants who
received offers of employment contingent upon passing a medical
screening. The screening included a detailed health history
questionnaire that the applicants were required to complete.

These pre-employment screenings were not conducted by the
plaintiffs’ prospective employers, but instead by third-party
occupational health services providers. Plaintiffs sued these
providers on behalf of a putative class, alleging that the questions
were intrusive and overbroad in violation of California’s Fair
Employment and Housing Act, or the FEHA. Plaintiffs sued in state
court, and the providers removed the case to federal court.

The FEHA generally precludes “any employer or employment
agency” from “requir[ing] a medical or physical examination” of a
job applicant. Cal. Gov’t Code § 12940(e)(1). It does, however,
allow employers to require such examinations of a “job applicant
after an employment offer has been made,” so long as the
examination is “job related and consistent with business
necessity.” Id. § 12940(e)(3). The statute elsewhere defines
‘employer” as “any person regularly employing five or more
persons, or any person acting as an agent of an employer, directly
or indirectly.” Id. § 12926(d).

“IW]e conclude that
legislative history,
analogous federal court
decisions, and
legislative policy
considerations all
support the natural
reading of [the FEHA]
advanced here, which
permits business-entity
agents to be held
directly liable for FEHA
violations in appropriate
circumstances.”

Justice Jenkins,
writing for the Court
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The providers argued that even if they were “agents” of the

plaintiffs’ prospective employers, agents could not be held directly P’ W3 AWaRDs:
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liable for FEHA violations separately from their employer-principals.
The district court agreed. On appeal, the Ninth Circuit observed the
significance of the issue on employment litigation throughout the

APPELLATE HOT LIST

WINNER

state, and that the California Supreme Court had previously

reserved judgment on the issue in Reno v. Baird, 18 Cal. 4th 640 0 Chambers 0
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California’s Fair Employment and Housing Act defines “employer”
as “any person regularly employing five or more persons, or any

person acting as an agent of an employer.” Can a business acting as an agent of an employer be

held directly liable for employment discrimination?

Court’s Holding:

Yes. Businesses with at least five employees that carry out FEHA-regulated activities as an agent

of an employer may be held directly liable for employment discrimination under the FEHA.
What It Means:

e By interpreting the FEHA'’s definition of “employer” to include an employer’s agents in a
manner beyond simply incorporating the ordinary principles of respondeat superior, the

opinion opens up businesses acting as agents to potential FEHA litigation that was otherwise

not clearly available to employees under the statute.

e Sitill, the California Supreme Court clarified that its decision was limited to answering the

specific question posed by the Ninth Circuit: “whether a business-entity agent may ever be
held directly liable under the FEHA.” The court therefore declined to “identify the specific
scenarios” in which a business-entity agent could face direct liability under the statute. And it
stated that it was not ruling on the “significance, if any,” of the degree of employer control
over the agent’s acts on the ultimate question of liability.

The court observed that a large business acting as an agent, like the screening providers,
may have the bargaining power either “to avoid contractual obligations that will force it to
violate the FEHA” or to secure agreements from employers to indemnify it for any FEHA
liability. But the court left open the question whether businesses acting as agents and having
fewer than five employees could be held directly liable for FEHA violations.




The Court's opinion is available here.
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developments at the California Supreme Court. Please feel free to contact the following practice
leaders:

Appellate and Constitutional Law Practice

Thomas H. Dupree Jr. Allyson N. Ho Julian W. Poon

+1 202.955.8547 +1214.698.3233 +1213.229.7758
tdupree@gibsondunn.com aho@gibsondunn.com jpoon@gibsondunn.com
Blaine H. Evanson Bradley J. Hamburger Michael J. Holecek
+1949.451.3805 +1213.229.7658 +1213.229.7018
bevanson@gibsondunn.com bhamburger@gibsondunn.com mholecek@gibsondunn.com

Related Practice: Labor and Employment

Jason C. Schwartz Katherine V.A. Smith
+1 202.955.8242 +1213.229.7107
jschwartz@gibsondunn.com ksmith@gibsondunn.com

Related Practice: Litigation

Theodore J. Boutrous, Jr. Theane Evangelis
+1213.229.7804 +1213.229.7726
tboutrous@gibsondunn.com tevangelis@gibsondunn.com

© 2023 Gibson, Dunn & Crutcher LLP. All rights reserved. For contact and other information, please visit us at

Attorney Advertising: These materials were prepared for general informational purposes only based on information available at the time of publication and are not
intended as, do not constitute, and should not be relied upon as, legal advice or a legal opinion on any specific facts or circumstances. Gibson Dunn (and its affiliates,
attorneys, and employees) shall not have any liability in connection with any use of these materials. The sharing of these materials does not establish an attorney-client

relationship with the recipient and should not be relied upon as an alternative for advice from qualified counsel. Please note that facts and circumstances may vary, and
prior results do not guarantee a similar outcome.

If you would prefer NOT to receive future email alerts from the firm, please reply to this email with the word “UNSUBSCRIBE” in the subject line. Thank you.

Please visit our website at



https://www.gibsondunn.com/lawyer/dupree-jr-thomas-h/
mailto:tdupree@gibsondunn.com
https://www.gibsondunn.com/lawyer/ho-allyson-n/
mailto:aho@gibsondunn.com
https://www.gibsondunn.com/lawyer/poon-julian-w/
mailto:jpoon@gibsondunn.com
https://www.gibsondunn.com/lawyer/evanson-blaine-h/
mailto:bevanson@gibsondunn.com
https://www.gibsondunn.com/lawyer/hamburger-bradley-j/
mailto:bhamburger@gibsondunn.com
https://www.gibsondunn.com/lawyer/holecek-michael/
https://www.gibsondunn.com/lawyer/holecek-michael/
mailto:mholecek@gibsondunn.com
https://www.gibsondunn.com/lawyer/schwartz-jason-c/
mailto:jschwartz@gibsondunn.com
https://www.gibsondunn.com/lawyer/smith-katherine-v-a/
https://www.gibsondunn.com/lawyer/smith-katherine-v-a/
mailto:ksmith@gibsondunn.com
https://www.gibsondunn.com/lawyer/boutrous-jr-theodore-j/
https://www.gibsondunn.com/lawyer/boutrous-jr-theodore-j/
mailto:tboutrous@gibsondunn.com
https://www.gibsondunn.com/lawyer/evangelis-theane/
mailto:tevangelis@gibsondunn.com
https://www.gibsondunn.com/
https://www.gibsondunn.com/
https://www.gibsondunn.com/legal-notices/
https://www.gibsondunn.com/legal-notices/
https://www.gibsondunn.com/legal-notices/

	Local Disk
	Alert - California Supreme Court Holds Some Agents May Be Held Directly Liable Under The FEHA For Employment Discrimination


