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Gag Orders
Bringing Disorder to First 
Amendment Case Law
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Candidate 
Trump 
Threatens 
Courts’ 
Ability to 
Conduct 
Orderly 
Proceedings



IF YOU GO AFTER ME, I’M COMING AFTER YOU!
… He then shared with his over six million social media 
followers on Truth Social his view that the district court 
judge is a ‘fraud dressed up as a judge,’ ‘a radical Obama 
hack,’ and a ‘biased, Trump-hating judge’…  

… He labeled the prosecutors in the case ‘deranged,’ 
‘thugs,’ and ‘lunatics’…  

… The day after Trump’s … post, one of his supporters called 
the district court judge’s chambers and said: ‘Hey you stupid 
slave n[****]r *** If Trump doesn’t get elected in 2024, we 
are coming to kill you, so tread lightly b[***]h *** You will 
be targeted personally, publicly, your family, all of it. 

… Mr. Trump also took aim at potential witnesses named 
in the indictment, including former Vice President 
Michael Pence, whom he accused of going to the ’Dark 
Side’… 

5



6



7



8



9



10



11



12



13



14



The Rumors of My 
Demise Were Greatly 
Exaggerated
New York Times v. Sullivan
Section 230
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New York 
Times v. 
Sullivan
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Counterman v. Colorado

• Counterman involved a prosecution under a 
Colorado anti-stalking law that prohibited: 
“repeatedly . . . mak[ing] any form of communication 
with another person” in ”a manner that would cause 
a reasonable person to suffer serious emotional 
distress.”  

• In a 7-2 ruling delivered by Justice Kagan, the Court 
held that in order to satisfy the First Amendment, 
the state must show in a true-threat case that 
defendant had subjective understanding of his 
statements’ threatening nature, at a minimum, that 
he had “reckless disregard” for their threatening 
nature. 
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“The First Amendment, we have concluded, 
requires that we protect some falsehood in 
order to protect speech that matters.”
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Section 230: 
Close Calls 
at the High 
Court



Section 230(c)
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(c)Protection for “Good Samaritan” blocking and screening of offensive 
material
• (1)Treatment of publisher or speaker: No provider or user of an 

interactive computer service shall be treated as the publisher or speaker 
of any information provided by another information content provider.

• (2) Civil liability: No provider or user of an interactive computer service 
shall be held liable on account of—

• (A) any action voluntarily taken in good faith to restrict access to or 
availability of material that the provider or user considers to be obscene, 
lewd, lascivious, filthy, excessively violent, harassing, or otherwise 
objectionable, whether or not such material is constitutionally protected; 
or

• (B) any action taken to enable or make available to information content 
providers or others the technical means to restrict access to material 
described in paragraph (1).



Storm Clouds for CDA Section 230? Knight v. 
Trump (2021)
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Storm Clouds for CDA Section 230? 
Malwarebytes v. Enigma (2020)
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Gonzalez v. Google and Twitter v. 
Taamneh
• Both of these cases involved tort 

claims under the Justice Against 
Sponsors of Terrorism Act.

• Claim (generally) = Social media 
platform directly or secondarily 
liable for terrorist attacks abroad by 
virtue of hosting content supporting 
groups behind those attacks.

• Both in Ninth Circuit, which reaches 
a different outcome in the two 
cases. 
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Ninth Circuit
Gonzalez v. Google

• Section 230 provides the rule of 
decision

• 230 applies: Domestic application, 
not impliedly repealed by JASTA, or 
precluded by 230(e)(1) saving clause 
for criminal prosecutions

• § 230 immunity: Google’s “content-
neutral” algorithm is a “neutral tool” 
(Dyroff) and entitled to immunity

• Revenue-sharing claims dismissed 
for failure to state a claim under 18 
U.S.C. § 2333

Twitter v. Taamneh

• 9th Cir. concludes that Taamneh 
plaintiffs adequately stated a 
claim for aiding-and-abetting 
liability under ATA

• Halberstam standards govern, 
court walks through factors

• Did not address §230: District 
court in Taamneh did not reach 
230, and Taamneh plaintiffs only 
appealed the dismissal of the ATA 
(aiding-and-abetting) claim
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Supreme Court
Gonzalez v. Google

• SCOTUS granted certiorari to 
review the 9th Circuit’s application 
of Section 230

• But because SCOTUS found that 
the complaint in Taamneh failed 
to state a claim for aiding-and-
abetting, they hold that the 
complaint here similarly states 
“little, if any” claim for relief

• SCOTUS then declines to 
address § 230, instead vacating 
and remanding the case to be 
reconsidered in light of Taamneh

Twitter v. Taamneh

• The text of JASTA and previous case law 
on aiding-and-abetting liability do not 
support holding Twitter liable in the 
circumstances alleged

• Key question was whether Twitter’s 
conduct constituted aiding and abetting 
by “knowingly providing substantial 
assistance” to ISIS

• SCOTUS walks through 9th Circuit’s 
application of Halberstam and finds that 
the nexus between defendants and the 
Reina attack was too far removed

• SCOTUS does not address Section 230
27



Section 230: 
An End-run 
by the 
States?



Moody v. NetChoice (11th Cir.)
• Florida S.B. 7072 (i) Restrictions on content-based 

decisions about what user-generated material can appear on 
platform; (ii) individualized explanation mandate for affected 
users; (iii) general-disclosure requirement on content-
moderation protocols.

• Applies to  “[s]ocial media platform[s]” that have “annual gross 
revenues in excess of $100 million” or “at least 100 million 
monthly individual platform participants.” 

• The law’s provisions can be enforced either by the State or 
through private suits for damages and injunctive relief. 

• Eleventh Circuit affirms in part decision granting PI.
29



NetChoice v. Paxton (5th Cir.)
• Texas H.B. 20 (i) Restrictions on content-based decisions 

about what user-generated material can appear on platform; (ii) 
individualized explanation mandate for affected users;       (iii) 
general-disclosure requirement on content-moderation protocol.

• Applies to social-media platforms that have “more than 50 
million active users in the United States in a calendar month.”

• H.B. 20 can be enforced in suits for declaratory or injunctive 
relief by users and by the Texas AG. 

• Fifth Circuit in a 2-1 ruling dissolves the PI because NetChoice 
unlikely to succeed on merits.
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Consolidated NetChoice Cases
• Eleventh Circuit: “[S]ocial-media platforms’ content-moderation 

activities” are “ ‘speech’ within the meaning of the First Amendment,” 
so restrictions are subject to either strict or intermediate First 
Amendment scrutiny.”

• “S.B. 7072’s content-moderation restrictions do not further any substantial 
governmental interest.” 

• Fifth Circuit: Content-moderation activities are “not speech.” 
Instead, those activities  are “censorship” that States may freely 
regulate  without implicating the First Amendment.  

• Even under First Amendment, H.B. 20’s content-moderation restrictions 
“satisf[y] intermediate scrutiny.” 

• SG brief urging review as to the platforms’ challenges to (i) content-
moderation restrictions and (ii) individualized-explanation 
requirements.
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The NetChoice Cases:  SG Position
SG’s reasoning places social media platforms squarely in the mold of publishers 
making “editorial” and “expressive” choices when they moderate content.
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The NetChoice Cases:  SG Position
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The NetChoice Cases:  SG Position
• Content-moderation restrictions are not general regulations of conduct 

that only incidentally burden speech; instead, the laws are “directed at 
the communicative nature” of the major platforms’ editorial activities 
and thus must be “justified by the substantial showing of need that the 
First Amendment requires.”

• The laws fail intermediate scrutiny because the alleged state interests 
are illusory.

• The platforms’ scale and reach may make them “ ‘enviable’ outlet[s] for 
speech,” 303 Creative, 143 S. Ct. at 2315, but the States’ asserted 
interest in favoring some speakers over others is inconsistent with the 
First Amendment. 
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The NetChoice Cases:  Flashpoints
• Do the restrictions implicate speech?

• Extending the Pruneyard rule to social media?
• Treating platforms as “common carriers” such that the restrictions get only 

rational review?
• Treating platforms as “public accommodations” such that the restrictions 

get only rational review?
• What is the alleged State interest?
• Is this regulatory regime substantially related those important state interests?

• Line-drawing problems if the issue is the untouchable market power of 
these platforms.

• When these are national or international platforms, can one or two states 
dictate content moderation policies for the nation/globe?
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MCLE Certificate Information
• Approved for 1.0 hour General PP credit.
• CLE credit form must be submitted by Wednesday, February 21st.
• Form Link: https://gibsondunn.qualtrics.com/jfe/form/SV_9Rie8lCWOE68Q3I
o Most participants should anticipate receiving their certificate of attendance in four to eight

weeks following the webcast.
• Please direct all questions regarding MCLE to CLE@gibsondunn.com.
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Social Media, Analog 
Court
Social Media as the Public Square
Jawboning on Social Media
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O’Connor-Ratcliff v. Garnier and Lindke v. 
Freed

Does a public official 
engage in state action 
subject to the First 
Amendment by blocking 
an individual from the 
official’s personal social 
media account, which the 
official uses to 
communicate about job-
related matters with the 
public?
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Murthy v. Missouri

Whether the 
government’s challenged 
conduct transformed 
private social-media 
companies’ content-
moderation decisions 
into state action and 
violated respondents’ 
First Amendment rights.
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Murthy v. Missouri (Fifth Circuit)

• “For the last few years—at least since the 2020 
presidential transition—a group of federal officials 
has been in regular contact with nearly every major 
American social-media company about the spread 
of ‘misinformation’ on their platforms.” 

• Key analyses:
• Causation
• Coercion versus encouragement
• Joint state action doctrine versus entanglement 

doctrine
• First Amendment rights of public figures
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First Amendment 
Leftovers
NRA v. Vullo
Florida Things
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NRA v. Vullo
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Florida: the Sunshine Bans State

Don’t Say Gay bill: Equality Florida v. Florida State Bd. 
of Educ. (dismissed for standing)
Drag Show Bans: Griffin v. HM Florida-ORL (injunction 
upheld by Supreme Court)
Stop WOKE Act: Pernell v. Board of Governors; Novoa 
v. Diaz (injunction in effect)
Book bans: Pen American Center, Inc. v. Escambia 
Cnty. Sch. Bd. (decision pending)
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