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Regulatory Outlook for Vehicle & Engine
Emissions Standards Following the 2024
Presidential Election

In this update, we explore the possible impacts of the 2024 presidential election on emissions
regulations for light- and heavy-duty motor vehicles and on- and off-road engines, known
collectively as “mobile sources.”

Based on actions during President-elect Trump’s previous term, we anticipate that the second
Trump Administration will move swiftly to rescind and replace federal rules regarding mobile
source emissions and seek to limit California’s authority to regulate such emissions. Below we
outline the anticipated implications for industry of forthcoming changes to the existing federal and
California regulations, related anticipated litigation, and potential compliance and enforcement
considerations for industry.

The key takeaways for industry are:

e The second Trump Administration is likely to deny pending requests by California for
authorization to adopt and enforce its own mobile source emissions regulations and to
revoke existing preemption waivers allowing California to issue mobile source
greenhouse gas (GHG) standards in particular.

e |[f these waivers are later restored, manufacturers may face retroactive enforcement by
the California Air Resources Board (CARB), which has recently stated in other contexts
that it will seek to enforce its regulations back to the state law effective date upon the
receipt of a preemption waiver or authorization.
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o New litigation surrounding the denial or revocation of California’s waivers is likely to arise,
but any cases seeking to restore California’s waivers will be heard by a judiciary—
including a Supreme Court—shaped by the appointees of the first Trump Administration.

e From an enforcement perspective, the U.S. Environmental Protection Agency (EPA) will
retain primacy for mobile source enforcement even if the next Trump Administration
moves back to a policy focused on state-first enforcement. If the EPA de-prioritizes GHG
enforcement, the balance of the enforcement docket may shift to criteria pollutant cases,
such as enforcement related to NOx or PM emissions.

Federal Rules

During the first Trump Administration, the U.S. Environmental Protection Agency (EPA)
undertook efforts to change mobile source emission rules, in particular by replacing an
increasingly strict GHG emissions regime from the Obama Administration with rules that did not
become more stringent year-over-year. We anticipate that during President-elect Trump’s second
term, his administration may move again to reduce the stringency of the previous administration’s
emissions regulations pertaining to GHGs.

First Trump Administration Recission of Federal Rules

In August 2018, the EPA, along with the National Highway Traffic Safety Administration (NHTSA),
initiated a rulemaking to amend the existing tailpipe emissions standards and fuel economy
requirements for passenger cars and light trucks and establish new standards for model years
2021 through 2026.[1] This action, which was finalized in April 2020, froze the federal GHG
emissions and fuel economy standards at model year 2020 levels through 2026.[2]

Lessons for the Second Trump Administration

During the second Trump Administration, we anticipate that the EPA will again take action to
rescind the previous administration’s vehicle and engine emissions standards, particularly GHG
standards. Based on campaign statements and Project 2025, an extensive suite of policy
proposals from major conservative groups including many appointees from President-elect
Trump’s first administration,[3] the EPA will likely rescind the Biden EPA’s model year 2027
through 2032 light- and medium-duty vehicle emissions standards.[4] The Trump Administration’s
replacement rule will likely slow the rate at which the GHG standards ramp up.[5] We also
anticipate that the Trump Administration’s replacement rule will significantly reduce the pressure
on manufacturers to meet emissions standards through the sale of electric vehicles (although this
seems less certain given the anticipated role that Tesla CEO Elon Musk will have in the second
Trump Administration).[6]

Project 2025 also contemplates that NHTSA will amend its fuel economy standards and return to
the minimum average fuel economy standards specified by Congress for model year 2020
vehicles, including levels aimed at achieving a fleet-wide average of 35 miles per gallon.[7]
NHTSA may also reconsider existing fuel economy credits for electric vehicles.[8]

California Rules



Outlook for Section 209 Waivers

Under the Clean Air Act, states are expressly preempted from adopting or enforcing emissions
standards for new motor vehicles and engines.[9] However, a statutory exemption exists for
California: EPA has authority under Section 209 to issue a preemption waiver to California to
establish, and enforce, its own standards for new motor vehicle and engine emissions that are at
least as strict as the federal standards, if certain statutory criteria are met.[10] Currently, eight
California rules are under waiver or authorization review by EPA, including the following CARB
rules with significant compliance implications and costs for the regulated industry:

CALIFORNIA RULE FEDERAL REGISTER NOTICE
Heavy-Duty Omnibus Low NOx Waiver Request 87 Fed. Reg. 35765 (Jun. 13, 2022)
Commercial Harbor Craft Authorization Request 88 Fed. Reg. 25636 (Apr. 27, 2023)
Advanced Clean Car Il Waiver Request 88 Fed. Reg. 88908 (Dec. 26, 2023)
In-Use Locomotive Authorization Request 89 Fed. Reg. 14484 (Feb. 27, 2024)
Advanced Clean Fleets Waiver Request 89 Fed. Reg. 57151 (Jul. 12, 2024)

In addition, for some other recent rules, such as the Zero-Emissions Forklift Rule, which
mandates a complete transition to powertrains with no tailpipe emissions, CARB has not yet
submitted a waiver application to the EPA.

If these waiver and authorization requests are not finalized during President Biden’s lame-duck
period, they likely will be denied by a Trump EPA. Based on the Trump EPA’s approach during
the first administration, it is likely that President-elect Trump’s EPA will revoke existing waivers
granted to California. The ability of California to secure waivers or authorizations from the EPA
during the second Trump Administration based on new requests is also questionable.

In particular, campaign statements and Project 2025 indicate that the next Administration will
revoke any Section 209(b) waiver that does not apply only to California-specific issues such as
ground-level ozone, including any waiver to issue vehicle GHG standards.[11] President-elect
Trump campaigned on a platform that no state should have the authority to ban gasoline-
powered cars, which implicates California’s waiver that has been used to order the phase-out of
gas-powered vehicles and transition to electric vehicles beginning in model year 2026 through
model year 2035.[12]

CARB Response to Waiver Recission and Restoration During the First Trump
Administration

Looking back to the first Trump Administration may provide a preview of future conflict between
CARB and the Trump EPA regarding Section 209 waivers. During the first Trump Administration,
in August 2018, the EPA proposed to withdraw CARB'’s previously granted Section 209(b) waiver



for its Advanced Clean Cars regulation.[13] In September 2019, the EPA finalized this rule,
revoking California’s Section 209(b) waiver to enforce unique state motor vehicle GHG standards
for model years 2021 through 2025.[14]

During the interim period between the Trump EPA’s initial proposal to revoke California’s waiver
and the actual revocation, CARB modified its existing GHG rules for model years 2021 through
2026 to state that, should the EPA change federal emission standards, vehicle and engine
manufacturers who complied with the federal standards would no longer be considered in
compliance with the significantly differing California standards.[15] In other words, CARB
declared that it would no longer accept compliance with federal emissions standards as a safe
harbor if the EPA were to revise the federal rules. In doing so, California departed from a prior
deal struck with industry and EPA in promulgating the first harmonized GHG program at the
outset of the Obama Administration (which, in turn, resolved years of litigation relating to state
regulation of GHGs from motor vehicles).[16]

Next, in the summer of 2019, CARB and four automakers announced their entry into “Framework
Agreements.”'"I The Framework Agreements imposed alternative GHG standards for model year
2021 through 2026 light-duty vehicles, and were described by the Trump EPA as “a voluntary
agreement with four automobile manufacturers that amongst other things, requires the
manufacturers to refrain from challenging California’s GHG and [Zero-Emission Vehicle]
programs, and provides that California will accept automobile manufacturer compliance with a
less stringent standard” than either the existing California program or the federal regulations
promulgated in 2012.[18]

As a result, during the period when CARB’s waiver was revoked, manufacturers were subject to
significant regulatory uncertainty. Some manufacturers complied with the federal regulations,
which EPA and NHTSA maintained were the only lawful regulations. Other manufacturers
entered into agreements with CARB to comply with the requirements of the Framework
Agreement. Overlaying all of this, CARB’s own original GHG emissions standards remained the
law in California, and CARB maintained that their waiver was improperly revoked, raising the
specter of retroactive enforcement should it be restored.[19]

In March 2022, under President Biden, the EPA reinstated California’s Section 209(b) waiver to
issue and enforce motor vehicle GHG standards.[20] OEMs expressed concern that CARB could
seek to retroactively enforce its separate standards for the period during which California’s waiver
had been revoked.[21] This was particularly challenging because, during the period where
CARB’s waiver was withdrawn, many manufacturers followed the federal regulations and made
decisions that fixed their vehicle production strategies for model years 2021 and 2022, leaving
them with a lack of lead time to comply with CARB’s regulations after its waiver was reinstated.

Potential CARB Retroactive Enforcement in the Second Trump Administration

The potential for retroactive enforcement will remain a challenge in the new Trump
Administration. CARB has indicated in several contexts that it will seek to enforce state law
retroactively upon the receipt of EPA waiver or authorization. For example, CARB’s Advanced
Clean Fleets (ACF) waiver request is still pending with EPA,[22] but in December 2023, CARB
issued an “Enforcement Notice” stating that it “reserves all of its rights to enforce the ACF



regulation in full for any period for which a waiver is granted” including back to the effective date
of the rule under California law.[23] In comments on the EPA waiver proceeding on this rule, one
comment rightfully pointed out that “to apply the waiver retroactively violates both the [Clean Air
Act] and basic principles of due process” and observed that CARB has increasingly sought to
assert this position for its rules pending waiver determinations.[24] In October 2024, CARB
clarified that it would not retroactively enforce certain aspects of the ACF regulation, but this
clarification did not comprehensively address all ACF requirements.[25] Notably, CARB has not
provided similar clarifications for other rules.

During a second Trump Administration, CARB may renew its threats of retroactive enforcement
for regulations between the period of a regulation becoming California law and receipt of a waiver
or authorization from EPA. This would lead to significant regulatory uncertainty (and due process
concerns) for automakers and engine manufacturers, as a Trump EPA is likely to delay or deny
California’s waiver and authorization requests. Furthermore, if existing waivers are rescinded and
then restored by a later administration, manufacturers may again face the situation where federal
regulations were technically the sole law of the land, but California alleges the waiver revocation
was improper, its regulations were still valid, and that it can retroactively enforce following the
restoration. This Damocles’ sword could hang over industry’s head until the issue of California’s
authority is decided by the U.S. Supreme Court or the next Democratic Administration.

Waiver Litigation

EPA’s decision to reinstate CARB’s waiver is also currently being challenged in federal court by a
group of states and fuel producers. Petitioners argue that the EPA exceeded its authority under
the CAA and violated a constitutional requirement to treat states equally in terms of their
sovereign authority.[26] The DC Circuit held that the Petitioners did not have standing to raise the
statutory claims, and it rejected Petitioners’ constitutional claim on the merits.[27] Although the
petition for certiorari remains pending before the Supreme Court, a Trump Administration
revocation could render this case moot by again revoking the California waiver.

However, even if the existing litigation is mooted, new waiver litigation is likely to arise.
Specifically, in the event that the Trump EPA denies or revokes any of California’s waivers, new
litigation will almost certainly commence to challenge such decisions, including litigation brought
by the State of California.[28]

In those cases—or if the existing waiver litigation proceeds to the Supreme Court—the second
Trump Administration will have an advantage that the first Trump Administration did not: the
benefit of a federal judiciary, and a Supreme Court, shaped by President-elect Trump’s first
term.[29] In addition, the Supreme Court’s 2024 decision in Loper Bright provides the courts with
greater latitude to question agency decisions that previously may have received the benefit of
Chevron deference.[30] As a result, cases trying to restore California’s waivers may face more of
an uphill battle during the second Trump Administration than during the first.

Implications for Enforcement

Federal Enforcement



During the first Trump Administration, EPA policy emphasized coordination with states and
allowing state agencies to take the lead in enforcement. Even under a state-focused enforcement
policy, EPA remains the lead for any enforcement pursuant to Title Il of the Clean Air Act relating
to mobile sources and fuels, especially if California’s waivers to enforce its own mobile source
emission standards are delayed, denied, or revoked. Thus, EPA’s Office of Enforcement and
Compliance Assurance (OECA) will retain primacy for Title Il enforcement even if the next Trump
Administration moves back to a policy focused on state-first enforcement.

Furthermore, where GHG enforcement becomes less of a priority, OECA may then seek to fill its
enforcement docket with criteria pollutant cases. For vehicle and engine manufacturers, this
could include enforcement related to NOx or PM emissions, for example. Enforcement actions
under the first Trump Administration included three major mobile source cases focused on criteria
emissions all of which were focused on non-U.S. manufacturers.

CARB Enforcement

As discussed above, the recission and reinstatement of CARB’s Advanced Clean Cars waiver
created significant uncertainty for manufacturers regarding enforcement risks, as the fundamental
issues of which regulations were in effect, and when, were in question. To date, this dilemma and
the related due process concerns created by this positioning have not been squarely addressed
in the context of enforcement or an as-applied constitutional challenge.

Should a similar situation develop during the second Trump Administration, another potential
method for manufacturers to seek certainty on enforcement is to enter into an agreement with
CARB where CARB agrees to exercise its enforcement discretion with respect to certain
regulatory terms in exchange for support for CARB’s legal positions and regulations. CARB has
taken this approach not only on a manufacturer-by-manufacturer basis as mentioned above, but
also entered into an agreement with a trade association and a coalition of manufacturers in the
association’s membership.[31] But such an approach could face retaliation by the Trump
Administration: during President-elect Trump’s first term, the U.S. Department of Justice briefly
sought to investigate the manufacturers involved in these agreements for violations of antitrust

law.[32]
Conclusion

In his second term, President-elect Trump is likely to target California’s authority to regulate
mobile source emissions, and especially GHG emissions. Lessons from the first Trump
Administration indicate that CARB may respond by taking an aggressive position on retroactive
enforcement to induce manufacturers to comply with California regulations during any waiver
revocation period. The question of CARB’s authority to retroactively enforce mobile source
emissions regulations, and the related due process concerns, has not been decided by a court or
squarely addressed in litigation.

Meanwhile, even if EPA’s enforcement program shifts Title | enforcement to the states, Title Il
mobile source emissions enforcement will remain a federal concern. In particular, mobile source
criteria pollutant cases, and especially those targeting foreign manufacturers, are likely to



continue to remain part of OECA’s docket throughout President-elect Trump’s second
administration.
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