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By Michelle Henken at 4:07 pm, Mar 07, 202

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
UNITED STATES OF AMERICA )
V. % CRIMINAL NO. 24-CR-00043-KD
AMVAC CHEMICAL CORP. ;
PLEA AGREEMENT

The defendant, AMVAC CHEMICAL CORP. (AMVAC), represented by its counsel,
and the United States of America have reached a plea agreement in this case, pursuant to Rule
11(c)(1)(C) of the Federal Rules of Criminal Procedure, the terms and conditions of which are:

RIGHTS OF THE DEFENDANT
1. The defendant understands its rights as follows:
a. To be represented .by an attorney;
b. To plead not gullty,
c.,. . - To have a trlal by an 1mpart1al jury;
4. To confrontand cross-xamine witnesses and 10 cll witnesses and
F,A}‘)roduce votherb evidence ia its defense' and o
e ;To not be compelled to mcnmlnate ltself

WAIVER OF RIGHTS AN'D PLEA OF GUILTY

2. The defendant walves nghts b through e, 11sted above and w111 plead gullty ata
plea heanpg to Cp;;nt One of the Information, Wm‘cheharges knowingly causing
the transportation of hazardous waste without a hazardous waste manifest as

. required by the Resource Conservation and Recovery Act (RCRA), in violation of

42 U.S.C. § 6928(d)(5).
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3. The defendant understands that the statements made under oath in the plea of
guilty must be completely truthful and that it can be prosecuted for making false
statements or perjury, or receive a perjury enhancement at sentencing, for any
false statements it makes intentionally in this plea of guilty.

4, The defendant (a) expects the Court to rely on statements made in the F actual
Resume (described below) and (b) will respond to any questions addressed to it
during the guilty plea hearing.

5. The defendant understands that the United States has the burden of proving each
of the legal elements of the criminal charge beyond a reasonable doubt. The
defendant and its counsel have drscussed posmble defenses to the charge The
defendant beheves that its attorney has represented it falthfully, sklllfully, and
dlhgently, and is completely satrsﬁed wrth the legal advrce of its attomey

6. A separate document entltled Faetual Resume is attached hereto and - “ \ |

| mcor p01 ated by reference mto thls Plea Agreement The defendant and the

‘Umted States ag1 e that the Factual Resume 1s true and corr eot and sets out a

E ysufﬁment ev1dent1a1y basrs for the gullty plea Alteratlons to the Plea Agreement B

‘or Factual Resume mltlaled only by the defendant and lts counsel are not part of
7. This plea of guﬂty is freely and voluntarﬂy made and is not the result of force
threats, promxses, or 1epresentat10ns, apart. ﬁom those representatrons set forth in
this Plea Agreement. Ihere have been no promises from anyone as to the
particular sentence that the Court will impose. The defendant is pleading guilty

because it is guilty.
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8. The defendant also knowingly and voluntarily waives all rights, whether asserted
directly or through a representative, to receive from the United States after
sentencing any further records, reports, or documents pertaining to the
investigation or prosecution of this matter. This waiver includes, but is not
Jimited to, rights under the Freedom of Information Act and the Privacy Act of
1974.

9. The defendant understands that as to each count charged against it, the law gives
it a right to a trial in the state and district where the count was allegedly
committed. To the extent it applies, the defendant agrees to waive this right and
all objections to venue for the charges filed in this case.

10. The defendant agr ees to walve any statute of hmrtatlons or other t1me~related

, objeettons motrons, and defenses that 1t might have w1th 1espect to the conduct
- set forth in the attached F actual Resume and the charge 1t is pleadmg gullty to
- pursuant to thrs Plea Agreement The defendant agrees that should the conv1otron
« A 'followmg its plea of gurlty pursuant to thrs agr eement be vacated for any reason,
- any prosecutlon, based on the conduct set forth in the attached Factual Resume
that is not trme—barred by the apphcable statute of hmltattons on the date of the - |
- s1gnmg of thts Plea Agreement (mcludmg any counts that the government has
agreed not to prosecute or to dISImSS at sentencmg pursuant to thrs PIea | ,
Agreement) may. be commenced or reinstated against the defendant
notwithstanding the e)rprrat_ron-of the statute of limitations between the signing of
this Plea Agreement ia_nd the eommen,cement or reinstatement of such prosecution.

The defendant has been informed by the government of the United States, and on
3
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that basis acknowledges, that on or about June 6, 2019, the government of the
United States sought information from the government of Australia pursuant to a
Treaty on Mutual Legal Assistance in Criminal Mattets, and on approximately
July 16, 2019, also sought and obtained from the U.S. District Court for the
Southern District of Alabama an order suspending the running of the statute of
limitations pursuant to 18 U.S.C. § 3292.
- BENALTY
11.  The maximum penalty the Court could impose as to Count One of the Information
is: |
A, A ﬁne of the greater of either Fifty Tho_usand ($50, 00,0) per day of
o v1olatron or Ftve Hundred Thousand ($500 000) dollars or twrce the
gross galn or loss resultmg from the unlawful conduct pmsuant to 42
'U s c § 6928(d) and 18 Us. c §3571©) and (d) |
B L A term of probatton not less than one yea1 and no more than 5 years,
;“;pursuant fo 18US, c § 3561(c)(1) SR
: C : :‘,;A mandatory specral assessment of $4OO 00 pursuant to 18 U S. C § 3013
- : s,(a)(z)(B) and | R S |
: D ({ Such restrtutton as rnay be otdeled by the Court e
| 12 Frnanclal Obllgatlons R B R
A. The defendant expressly authortzes the U S Department of Just1ce to
obtain a credlt report in order to evaluate the defendant’s ability to satisfy
any ﬁnanolal:ob_lrgatron imposed by the Court. In order to facilitate the

collection of financial obligations to be imposed in connection with this
A ¥ .
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prosecution, the defendant agrees to either 1) disclose fully all assets in
which the defendant has any interest or over which the defendant exercises
control, directly or indirectly, including those held by a subsidiary entity,
parent entity, or other related third party or 2) provide financial statements
contained within public filings dated as of the most recently completed
calendar quarter indicating the value of its assets on a consolidated basis,
it being understood that such filings are reviewed by the company’s
independent registered accounting firm.

B. The defendant and the United States agree that there is no financial loss in
this case and therefore that restitution should not be imposed.

SENTENCING AND APPLICATION OF FED. R. CRIM. P. 11(0(1)C)

The defe_nclant acknowledges the Court will impose the sentence in this case, and
that the patties,. have r_e‘ached a binding agreement as to the apprcprlate sentence in
this case. Speciﬁcally, the defendant acknowledges_ that Federal Rule of Criminal
Procedure 11(0)(1)(0) prov1des in relevant part: e

*If the defendant pleads gullty .a charged offense ...

the plea agreement may specify that an attorney forthe

government will: ... (C) agree that a specific sentence or -

sentencing range is the appropriate disposition. of the case .

(such a recommenda‘aon or request bmds the court once. the

court accepts the plea agt eement). ’ ‘
The defendant has ;eylewegl Rule 11(c)(1)(C) with its attorney and understands

that its provisions will govern the procedure for the sentence imposed by the

Court in this case.
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15.  The parties agree that the following sentence is an appropriate disposition in this
case:

A.  The parties jointly recommend that AMIVAC be sentenced to pay a
criminal fine of four hundred thousand dollars ($400,000) to the Clerk of the
Court.

B.  The parties jointly recommend that the defendant be placed on
organizat’f;onal probation for a period of three years from the date of sentencing
pursuant to 18 U.S.C. § 3561(c)(1) and USSG §§ 8D1.1 and 8D1.2. The parties
recommend that the terms of probation include:

) AMVAC shall develop, fund, and implement a comprehensive
vEnyi;fonmental_ Compliance Plan (ECP) to ider;tify and correct future
» -'.{riolaﬁons of environm_ental reporting requirements at any facility which
V\ -AMVAC owns or operates - o | : N
:;(2) The ECP shaH be formu]ated 1mplemented and admmlstered through - .
o an mdependent thnd—paﬂy env1ronmenta1 audltor approved by the Unlted -
o ‘VStates and the Probatlon Ofﬁce AMVAC shall subrmt the names of three
' ' ;kthlrd-party audltors to the Umted States and the P10bat1on Ofﬁce for |
B ; rev1ew and selecnon by the Court w1th1n 30 days ﬁom z‘he ennjy of the
| plea AMVAC through the selected thud—party audltor shall develop and - |
submlt a draft ECP to the United States and the Pmbatxon Ofﬁce for
review no later thaa 60 days from the approval of the auditor. No later

than 120 days from approval of the auditor, AMVAC shall implement the
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ECP, which will remain in full force and effect throughout the term of
probation.
(3) AMVAC shall pay whatever costs are necessary to develop, fund, and
implement the plan. A failure to fully fund and to fully implement the
ECP will constitute a violation of probation and will constitute a material
breach of this Plea Agreement. AMVAC shall revise and implement the
ECP as deemed necessary by the United States or the Probation Office.
The defendant _shall avail its facility to inspection by federal, state, or local
agencies, boar_ds, or entities, at any time during its_hours of operation to
conﬁrm comphance with the ECP. |
1(4) The defendant agrees t that it shall not knowmgly comrmt any further
_ "v101at1on of RCRA or any other fede1a1 state, or Iocal env1ronmental law, -
.‘ 1nclud1ng those Iaws and regulatlons whlch p1 nnaly enforcement has been
o delegated to the state authonttes and shall use best eff01ts to conduct all
= 1ts ope1 atlons 1n accotdance W1th the enVIronmental laws of the Umted
o ?States The Unlted States ag1ees that v1olat10ns self-dlsclosed to EPAor. - 4
'.:1dent1ﬁed by the aud1t01 in paragraph 15(B)(2) and prornptly addl essed 3
o o w111 not be consxdeled to be a v101at10n of the Plea Agl eement .

16. Thts agreement wﬂl bmd AMVAC and its subsxdtarles and agents, lncludmg all o
sub51d1ar1es and agents that techmcally manage. and/or operate its assets property,
and assigns, mcludmg, but not limited to, all suocesscrs~m—mterest The
defendant must prowde notice within 10 days to the U.S. Probatton Office for the

Southern District of Alabama, the Criminal Investigation Division of the U.S.
B ;
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17,

19.

EPA in Atlanta, the United States Attorney’s Office for the Southern District of
Alabama, and the Environmental Crimes Section of the U.S. Department of
Justice’s Environment and Natural Resources Division, of any of the following:
any corporate name changes; any purchases or sale of product lines relating to the
charges set forth herein; any purchases, sale, or reorganization or divestiture
involving all or substantially all of the assets of the defendant; or any other
change that would rnaterially affect the enforceability of this agreernent.‘ No
change in name, ,ch__ainge in corporate or individual control, buS’iness
re‘organization change in ownership, merger, change in legal status, sale, or

pur chase of assets, or srmtlar actlon shall alter the defendant’s responsrbrhtres

'4:under thls agreement The defendant understands and agrees that it shall not
_engage in any actron to seek to avoid the obhgatlons and condrtlons set forth in

Athls agreement

The Unrted States erl prowde all relevant sentencmg 1nformatton to the

,‘ ,’,Probatron Ofﬁce for pur poses of the presentence 1nvest1gat10n Relevant
ﬁsentenomg mformatton mcludes but is not hmrted to all facts of thrs case and.

B krnformatron concemmg the defendant’s conduet and background

Both the defendant and the Un1ted States are ﬁee to alloeute fully at the time of .-

: -sentenemg subjeot to the prov1srons of thrs agreement

The defendant agrees to tender $400. 00 to the U S Dlstrrct Court CIerk in
satrsfactron of the mandatory specral assessment in thls case. The Unrted States

reserves the nght to w1thdraw any favorable 1ecornmendatlons it may agree to
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within this document if the defendant fails to pay the special assessment prior to

or at the time of its sentencing.

UNITED STATES’ OBLIGATIONS

20.  The United States will not bring any additional charges against the defendant
related to the facts underlying the Information, or related to the importation from
" Canada or Australia to the United States of Thimet produet or Thimet waste
during the January 1, 2014 — December 31, 2020, period. This agreement is
limited to the United States Attorney’s Office for the Southern District of
Alabama and the Environmental Crimes Section, and does not bind any other
federal, state, or local prosecuting authorities.

LIMITED WAIVER OF RIGHT TO APPEAL AND
WAIVER OF COLLATERAL ATTACK

21.  As part of the bargained-for exchange represented in this Plea Agreement, and
subject to the hmlted exoeptlons below, the defendant knowmgly and voluntarily
WaIVCS its rlght to ﬁle any dlrect appeai or any collateral attack 1nclud1ng a
mo_fqpn 7‘;0.‘,’39@??:_ set aside, or correct sentence under 28 U.8.C. § 2255.
Aceordingly, the defendant wivll’ not challenge i’,c’s;guilty plea; eonyicti‘on% or
sentenoe in any dlStllC’[ eourt or appellate court proceedmgs ‘

EXCEPTIONS The defendant reserves the rightto tlmely ﬁle a direct appeal

ehallengmg
a. any sentence imposed in excess of the statutory maximum;
b. any sentence which constitutes an upward departure or variance from the

advisory guideline range.
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c. The defendant also reserves the right to claim ineffective assistance of
counsel in a direct appeal or § 2255 motion.

22, Ifthe United States files a notice of appeal and such appeal is authorized by the
Solicitor General, the defendant is released from the appellate waiver.

23.  The defendant further reserves the right to timely move the district court for an
amended sentence under 18 U.S.C. § 3582 in the event of a future retroactive
antendrnent to the Sentencing Guidelines which would affect the sentence.

24.  Ifthe defendant receives a sentence within or below the advisory guideline range,
this Plea Agreement shall serve as the defendant’s express directive to defense
counsel to timely file a “N otiee of Non-Appeal” following sentencing, signed by
the defendant - | | B |

VIOLATION OF AGREEMENT
25. The defendant understands that subject to hmltatlons set forth her em, if it
‘ aterlally breaches any provxslon of thls Plea Agreement the Umted States will
"be free ﬁom any obl1gat10ns 1mposed by ﬂ’llS agreement but all prowsmns ofthe
4 agreement remam enfomeable agamst the defendant In the exer cise of 1ts
| ZdlSCI‘CICIOIl, the Umted States w1ll be ﬁee to prosecute the defendant on any
R ‘ -.chat ges of whlch 1t has knowledge In such event the defendant ag1 ees not to
asee1t any obJectlons to proseeu’non that it mlght have under the Slxth ‘
Amendment or the S,p_eedy Tr‘lal Act. | N

ENTIRETY OF AGREEMENT

10
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26.  This document is the complete statement of the agreement between AMVAC and
the United States and may be altered only if done so in writing and signed by all

the parties.

Respectfully submitted,
SEAN P. COSTELLO
UNITED STATES ATTORNEY

Digitally signed by MICHAEL
& &L_ ANDERSON
WM X Date: 2024.03.07 13:57:11
Date: -06'00"
Michael D. Anderson
Assistant United States Attorney

N S oty

Kasee Heisterhagen
Assistant United States Attorney
DCP-Chi@f» Criminal Division =~

* TODD KIM |
ASSISTANT ATTORNEY GENERAL
- ENVIRONMENT & NATURAL RESOURCES
~ DIVISION

ae:- i " '.2 ) b ‘ ’ nanMa | ‘.
> 3 7 - “I RTINS 1K111h<naS Dighe S b%:?b dﬂ_ﬁ—/ o
Ll A . Senior Counsel _ L

.Env1ronmental Crlmes Seotmn
U.S. Department of Justlce o

I am the duly authorized representative of AMVAC, and I have been authorized by
AMVAC to sign this plea agreement. On behalf of AMVAC, I have consulted with counsel and
fully understand all rights with respect to the offense charged in the Information pending against

AMVAC. On behalf of AMVAC, I have read this Plea Agreement and carefully reviewed every
11
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part of it with counsel for AMVAC. AMVAC is satisfied that its attorneys have provided
effective assistance of counsel. On behalf of AMVAC, 1 understand this agreement, and I
voluntarily agree to it. AMVAC stipulates that the Factual Resume, incorporated herein, is true
and accurate in every respect, and that had the matter proceeded to trial, the United States could

have proved the same beyond a reasonable doubt.

Date: W“]‘ M. Y é ; [ % l

For AMVAC Chemical Corp.’  TiwsThy T, DowveLsy
Defendant C AD ,GENERAL COUNEEL
§ SERETARY

I am the attorney for the defendant. I have fully explained its rights with respect to the
offense charged in the Information. I have carefully reviewed every part of this Plea Agreement
with AMVAC. To my knowledge, this decision to enter into this agreement is an informed and
voluntary one. I have carefully reviewed the Factual Resume, incorporated herein, with the
defendant and to my knowledge, the decision to stipulate to the facts is an informed, intelligent,
and voluntary one. %z
Date: Felwa 1 25 224 éw @ =
' Sally Qufllian Yates
Attorney for Defendant

12
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
UNITED STATES OF AMERICA )
)
v. ) CRIMINAL NO.
)
AMVAC CHEMICAL CORP. )
FACTUAL RESUME

The defendant, AMVAC CHEMICAL CORP. (AMVAC), admits the allegations of

Count One of the Information.

ELEMENTS OF THE OFFENSE

AMVAC understands that in order to prove a violation of Title 42, United States Code,
Section 6928(d)(5), of the Resource Conservation and Recovery Act (RCRA), as charged in

Count One of the Info;'metion, theUnitedeta,tes must prove:

First: :'The defendant was a pelson Wlthm the meanmg of thls statute;
Second: ’.‘The defendant knowmgly tlansported or caused to be transported
Third: A hazardous waste; 7 ; o
Fourth: - - Wlthout a mamfest as reqmred by the regdiatlons ) |

| | OFFENSE CONDUCT -

Defendant AMVAC admlts in open court and under oath that the follow1dg statement is
true and correct and constitutes evidence i in this case. This statement pf fa_ct'sv_. is provided solely
to assist the Court in determining whether a factual basis exists for AMVAC’s plea of guilty.

‘The statement of facts does not contain every fact known to AMVAC and to the United States

concerning the defendant’s involvement in the charges set forth in the Plea Agreement.

1
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At all times relevant this conduct occurred in the Southern District of Alabama and
elsewhere:

AMVAC was a California corporation formed in 1945, which manufactured and
distributed fungicide, defoliant, insecticide, herbicide, molluscicide, fumigant and pesticide
products, AMVAC owned and operated a pesticide manufacturing facility in Axis, Alabama,
where it made pesticides to distribute and sell in the United States and other countries. On
approximately February 2, 2006, AMVAC purchased the Thimet pesticide product line from
another company. The active ingredient in Thimet was Phorate. On or about March 1, 2001, the
U.S. EPA identified waste Phorate to be an acute hazardous waste under RCRA (listed as
Hazardous Waste Number P094 (Chemical Abstract No. 298-02-2)). 40 C.F.R. § 261.33(e).
Acute hazardous wastes must be managed in accordance with RCRA regulations even in small

quantities, such as residue in a container. 40 C.F.R. §261.33(c).

AMVAC sold and shxpped Thimet in reusable contamers that 1t shlpped back to its
productlon facﬂlty in Ax1s The reusable contalnels would contam small quantltxes of Thimet.
On or about Septembel 24 2015 AMVAC alranged for the retuln from Austlalla of I 080
reusable contamers that had been used for Thlmet and contamed Thunet 1e51due w1th Phorate,
Wthh the EPA had not authorlzed to be reformulated intoa pestlclde AMVAC d1reoted its
uansportel to complete an 1mpoxt declaratlon form called “Notlce of Aruval of PeStICIdGS and
Dev1ces,’f for these containers. AMVAC stated that the Thnnet from Austraha was “NOT
REGISTERED” with the U.S. EPA and identified the purpose for the importation into the United

States from Australia of the 1,080 containers with Thimet residue as “A pesticide transferred for
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the purposes of disposal.” AMVAC knew the Thimet with Phorate was a waste and knew its

general hazardous characteristics, that is, that it was a poison used to kill pests.

The 1,080 containers with waste Thimet arrived at the Port of Savannah in Georgia on or
about October 24, 2015, and was picked up by a transporter hired by AMVAC to move themto a
warehouse in Saraland, Alabama, used by AMVAC. AMVAC did not notify its transporter that
the containers held hazardous waste nor did AMVAC cause a hazardous waste manifest to be
created for the transportation of the 1,080 containers with waste Thimet. On or about October
27, 2015, the containers with hazardous waste were delivered to AMVAC in Axis, Alabama,

without a hazardous waste manifest.

AGREED TO AND SIGNED.
Respectfully submitted,

SEAN P. COSTELLO
'UNITED STATES ATTORNEY

: Dlg|ta|ly SIgned by MICHAEL -
M b ' ANDERSON
Date: 2024.03. 07 13:58: 23 06 00'
" _Michael D. Anderson " . '
A331stant Umted States Attorney

Date: ’

Date 3 7 2023 L T 3 %&A—UK g\ﬁw\/th
g e L LT * . Kasee Heisterhagen
- Assistant United States Attorney
‘Dep. Chief, Criminal Division L

TODD KIM

ASSISTANT ATTORNEY GENERAL
ENVIRONMENT & NATURAL RESOURCES
DIVISION '
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_3-7-2¢ : '
w3124 il S Dabe g

Senior Counsel
Environmental Crimes Section
U.S. Department of Justice

Date: Z.H ,’Loz:..{ ( 5 l 7 % ]

For AMMAC '

Defendant

Dater 2720 = 244 o & %@df&

Sally Quilliah Yates u

Attorney for Defendant




