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Gibson Dunn Dealmakers Talk NY Religious Real Estate

By Georgia Kromrei

Law360 (May 21, 2025, 12:52 PM EDT) -- In New York City, transactions involving religious
real estate, in particular the sale of air rights, have made new skyscrapers possible, and at
the same time helped churches shoulder the maintenance of their aging, iconic buildings.

Many transactions in the market today were made possible by a Mayor Bill de Blasio-era
rezoning in East Midtown that allowed landmarked properties, such as churches, more
flexibility in transferring their excess property. The process is not without legal hurdles,
however.

Navigating a religious real estate transaction requires understanding the missions and
governing structures of faith-based organizations. It also requires passing through an
extensive regulatory review.

Andrew A. Lance, a partner in Gibson Dunn & Crutcher LLP's real estate practice group, and
James L. Hallowell, a litigation partner in Gibson Dunn's New York office, have collaborated
on more than a dozen religious real estate deals.

Lance and Hallowell spoke to Law360 Real Estate Authority about the process in a recent
interview.
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James Hallowell

This interview has been edited for length and clarity.

What sets religious organizations apart from other kinds of entities that do commercial real estate
transactions?

Lance: That's a really broad question. | guess the most telling thing usually is that the religious institutions
have a perspective of decades or, for some, centuries, whereas many of our commercial real estate clients
have a perspective that ties to an investment horizon that is a much shorter period of time, or ties to a
particular operational need related to the facilities, which may be an extended term, but usually is much
shorter than the perspective of the religious institution.

Hallowell: I'd just add that, relevant to this discussion in New York, there are specific statutory requirements
that govern how the transactions involving the real property of religious corporations needs to be handled
and the approvals that are required to complete those transactions.



Lance: We're representing a church now that is considering selling two pieces of property, and somebody
made an offer to buy those parcels, and then called us. Has called me every couple of weeks for like four
months, saying, "Well, have they made a decision? Are they not interested?" And my answer was, "They have
owned these properties since the 1880s. They do not feel the time pressure that you feel to make a decision.
They're going to go through their deliberative process, and I'll let you know when they reach a decision."

Is it challenging to get the counterparties and a deal sort of socialized to the urgency that a religious
organization might not feel, or their mission, or how they make decisions?

Lance: It's always something that needs to be done. | don't know if challenge is the right word, but we try to
have open relationships with counterparties by being very clear about the steps and the process behind each
step, what disclosure is required for each body that has an approval role. And we think that's part of being
very transparent with counterparties. Probably, half the time, the counterparties listen politely and say,
"Yeah, we get it," and then a couple weeks later, it's evident that they didn't actually focus on what we were
saying. And so we have to reiterate it several more times.

Hallowell: We do have situations where we have dealt with counterparties that are used to dealing with
religious corporations or not-for-profit corporations, and have an understanding of exactly these types of
issues and understanding that the process is going to proceed in a way that is, you know, necessary for the
sale of a religious corporation's assets. And | think those can often be very sophisticated investors that
understand that if they take the time to go through the extra steps that are required, it can be worth it for
everybody.

Lance: It's clearly an advantage in a bidding process. For parties who have completed transactions with a
religious institution in the past, the religious institution is very aware of that, and aware that this is a
counterparty that will understand their needs and their process. And that's a significant positive for the
bidder.

I'd like to dive into the regulatory review process. Can you just give me an overview of how it works, to
what types of transactions and entities it applies, what the analysis is that the attorney general is
conducting?

Hallowell: So | just state at the outset that, for religious corporations, it's set out in statute. It's set out in
Section 12 of the Religious Corporations Law, and it's a little bit unique. If you go to that law, you wouldn't
expect to see this a lot of times in legal codes, but there are different requirements for different religious
denominations.

So for instance, for some religious denominations — Roman Catholics are an example, United Methodist are
another — approvals for real property transactions involving those denominations go straight to New York
Supreme Court, and there is no process for involvement by the attorney general. By contrast, other
denominations, and more broadly, in the not-for-profit space, the first level of analysis, and sometimes the
only level of analysis, happens at the New York attorney general level. Oftentimes it's looking at the same
things and different parts of the transaction, but it's always been interesting to me that there are different
ultimate decision-makers set out in the law.

Does a review ever start with the AG, and then go to the Supreme Court? Does the Supreme Court take
into consideration the posture of the attorney general in deciding and doing their review?

Hallowell: Yes and yes. It is frequent for a review to happen first at the AG level, and then for the AG to say,



"You know what, we've approved, but we would like the New York Supreme Court to also approve this
transaction."

There are also, built into the law and the process, proceedings where an approval from the attorney general
will be obtained first, and then the papers will literally be stamped with an approval from the attorney
general's office. And so when the Supreme Court is reviewing that, it knows that it has already gotten a set of
eyes on it. There's some guidance out there in terms of what types of transactions are going to wind up with
review by both the AG and by the New York State Supreme Court. And as you would expect, sometimes it's
the more complex transactions. Sometimes you have situations where there are complaints that are
obtained by the attorney general, either members of a congregation or neighbors or other interested parties
have been communicating with the AG about a transaction that they see happening in front of them. And in
those situations, those types of transactions are likely to get more review.

What kind of analysis is being conducted? What are they looking at?

Hallowell: At the end of the day, there's sort of two guide posts that are built into the statute. The first is that
the transaction needs to be fair and reasonable consideration to the religious corporation or not-for-profit
corporation, and that's why, as part of these processes, a religious corporation or not-for-profit corporation
is required to obtain an appraisal as part of obtaining approvals for the transaction. So these reviewers are
looking to make sure that adequate consideration is being provided to a religious corporation or not-for-
profit corporation. And that's a little bit different than the general marketplace, where there isn't somebody
making sure, if you're just an individual or a for-profit entity, that you're selling your property for a price
that's justified by the market.

The second guide post is that the transaction is supposed to promote the purposes of the religious
corporation and the interests of the religious corporation, or not-for-profit corporation's members. And so
that's really a more holistic analysis. Is this a transaction that is furthering the purposes and the mission of a
religious corporation, or not-for-profit corporation?

| would imagine that that is really different from deal to deal, and from organization to organization, or for
different sects. Would you say it is very tailored to individual organizations?

Hallowell: It's always individualized. And | know Andy knows this in a lot more detail, but one way that | think
about it is sometimes you're dealing with an entity that is expanding. Its mission is serving more members
and reaching out to larger and larger populations. And so you see transactions that are selling one piece of
property because the entity is buying a larger piece of property. Other times you're seeing a situation where
you've got a declining congregation, and it's a religious entity with real property that's a sizable asset, but
that might need to be rethinking and restructuring what its mission is, and thinking about the role that that
piece of property plays in how it's going to move forward for its next 20, 30, 50 years.

I'm trying to understand the sequencing of all of these dynamics. When you would engage the AG, and
when you would start engaging the congregation to get on board with a deal? How do you balance the
desire to have transparency from counterparties in a deal with these processes that are not fully
predictable? In general, how does the governance and structure of different religious organizations impact
transactions? What are some of the issues that you tend to run into?

Lance: First, in terms of the process, we try and disclose early on all these different requirements. Because
you would expect, of course, that a buyer needs to know that there's a process of months involving a
discretionary action by the government. And since many buyers are not familiar with that, many will initially



look at this as their transaction potentially being in jeopardy, and that may affect their approach to diligence,
their willingness to bid a full price. Being very clear about the process, as well as the prospects for success
and the work that is needed to achieve success in the application is an important part of meeting all the
parties' needs. So when a client first calls, we run through this process to explain what's needed. There's also
a significant amount of disclosure that Jim can talk about required to the attorney general's office or the
Supreme Court, and that takes time to assemble. So you can't wait until a contract is signed and then expect
to sign something the next week, if you're just starting when the contract is signed, because it'll require a lot
more time.

And for firms that regularly work in this area, we have a lot of precedents and experience in the submissions
that are required, but it's kind of a steep hill for people who are confronting this the first time. So we also
work, of course, on the opposite side of these transactions, where we represent buyers from religious
institutions, and there we have the same process of disclosure. But often we can be helpful to the seller and
their counsel, who may not have seen as many of these transactions as we have. We can help them develop
some of the thought internally. For instance, as Jim mentioned, the assets continuing to sustain the mission
for not-for-profits. In particular, it's more clear for religious corporations, but that's an important part of the
attorney general's review. So that's not necessarily driven by the transaction itself. It's part of the larger
mission of the organization and requires some forward focus on their programming. And so we want them to
have thought about that, to have conducted the internal governance activities, so that they're prepared to
make disclosures that are full and consistent with these materials by the time you submit a transaction to the
government authority for approval.

So an organization that says we're going to sell this property, put the money in the bank, and then we're
going to figure out what we're going to do with it. That's not the recipe for a successful submission, and not
consistent with the oversight that the attorney general's office is charged with, particularly since among the
things that the AG will ask about is a disclosure with regard to the expected eventual use of the proceeds.

Hallowell: | also, in thinking about this as a life event, not only is it a very, very substantial transaction for a
religious corporation or not-for-profit, oftentimes it's also substantial engagement with a regulator. And one
of the things that happens as part of that engagement there, part of the submission of a petition for approval
will include submitting a copy of your certificate of incorporation, a copy of your bylaws, a copy of the
approval documents — whether it's a board resolution, whether it's a members resolution — showing that
this transaction has been approved by the governing entities within the religious corporation involved.

There's also a requirement of submitting financial information to the AG about the religious corporation or
not-for-profit, annual financial statements going back a couple of years and things like that. That's all a part
of assessing not just a fair and reasonable consideration, but that this transaction is achieving the purposes
of the entity. If there are aspects of your governance that you want to make sure are fully up to speed, and
what you would expect a regulator to see, you want to make sure, if you're a corporation engaging in one of
these transactions, that you've done that housework before you're stepping forward to the regulator and
saying you'd like to have a major transaction.

And the consequences of not having that all buttoned up the way it should be if you're applying to the AG
for approval?

Hallowell: Well, in our experience, the charities bureau at the New York Attorney General's Office, they are
professionals. They see a whole lot of these transactions, and we have had very good experience in
establishing a collaborative working relationship with them. They want to be in a position to be able to
approve transactions like this, and they can be very helpful in providing guidance. In fact, the website



provides a tremendous amount of guidance in how entities like these can navigate through these processes,
and they're open for questions. What | have found is that if you're able to get in touch with the person at the
AG's office who is going to be responsible for reviewing your transaction, you can have a conversation, and
you can get meaningful, practical guidance from people who you know are mission-driven about this. If
you're working at the charities bureau of the AG's office, it's because you have some sense of purpose and a
desire to want charities in New York to succeed.

Lance: But you asked what can happen. You can have delays while you have to resubmit, and while you have
to gather more material, and in rare instances, you can have a transaction not approved.

Are there any specific policies, trends or issues coming up that you're tracking right now in this area?

Lance: Lots of religious organizations around the city have these gorgeous physical presences, often tied to a
lot of development rights that can't be exploited. So they have the challenge of the capital cost to maintain
these buildings, and this illiquid asset that, under the zoning resolution, is only transferable to adjacent
buildings or across the street with an overlap, or, if they're a landmark, catty corner. That was the impetus
for the East Midtown zoning district that allowed transfer, which has been very successful in generating
proceeds to sustain these buildings in the heart of Manhattan.

But it's a small part of New York City, and there are lots of organizations all over New York at a time when
we're, as a city, very focused on how to create housing and do other sorts of community development. So
the model for the East Midtown zoning district, to me, is an important precedent for expansion in other areas
of the city, to allow a way to equitize the development rights and to stimulate construction, greater density
to provide housing for people, because that greater density helps cover the capital costs of land acquisition,
foundation, design work and everything like that, which are hard to achieve in a time of rising prices. That's
maybe a mouthful, but to me, that's far and away the most significant part of what's going on in this world
and the overlap with what's happening and providing housing in the city.

Hallowell: On the religious corporation, or not-for-profit corporation side, particularly when what's involved
is a transaction involving development rights, the proceeds of that transaction get put back into maintaining
the property that that religious corporation or not-for-profit owns. Oftentimes that is a very big challenge
facing those entities, and it provides an opportunity that really is a win for everyone. People walk around and
see these beautiful churches all over the city, and when these transactions are successful, they allow these
beautiful buildings to be maintained, that's just good for everybody.

Lance: Of course, the churches do more than just sit there and look pretty. There's a lot of social engagement
in many of the churches. And, you know, there's a lot of discussion about the importance of faith in people's
lives, and the erosion of that for many people across all religious spectrums. That's an interesting part of this
dynamic of preserving churches. And of course, once you realize you have similar issues for not-for-profit
organizations, you know, it's really a broad spectrum of human activity that's very important to sustain in the
city.

--Editing by Haylee Pearl.
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