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Antitrust and Competition Update July 28, 2025

Staff of California Law Revision Commission
Advances Far-Reaching Proposals for New
Antitrust Statutes

In June, the California Law Revision Commission made new and revised proposals for changes
to California competition law on “misuse of market power,” single-firm conduct, and mergers—all
of which may significantly impact Japanese companies doing business in California.
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English:

The California Law Revision Commission (CLRC) has been considering changes to the state’s
antitrust law.[37] Over the past month, CLRC staff (1) proposed two options for new legislation
targeting alleged “misuses of market power,”[38] (2) revised its previous proposals for new
legislation governing single-firm conduct law,[39] and (3) proposed four options for a new
California law to regulate mergers.[40] The staff's favored proposals would be aggressive and
far-reaching changes to existing competition law, making California law significantly broader, and
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more restrictive on businesses, than federal law. If enacted, the proposals may have important
implications for Japanese companies doing business in California, and in notable ways, could
make California law more similar to Japan’s Anti-Monopoly Act.

The CLRC’s commissioners will now consider the staff’'s recommendations. The CLRC met on
June 26, 2025 (meeting minutes are forthcoming) and will meet again on September 18, 2025 to
consider these issues. The public can submit comments ahead of these meetings; the CLRC has
posted comments received in advance of the June 26 meeting.[41] Gibson Dunn attorneys are
monitoring these recommendations and are available to discuss the implications for your
business or assist in preparing a public comment for submission to the CLRC.

Proposed Misuse of Market Power Language

The CLRC staff proposed additional statutory provisions to address so-called misuses of market
power—practices in which a company with more market power allegedly disadvantages its rivals
or customers. This could in effect import concepts similar to those in the European “abuse of
dominance” framework (a standard that has never been adopted in any U.S. competition law) and
target some types of conduct like tying, exclusionary dealing, and refusals to deal that can be
treated as monopolistic or unfair trade practices under Japan’s Anti-Monopoly Act.

Specifically, the staff recommended that any company with (i) thirty percent or more of the
relevant market, or (ii) assets, net annual sales, or market capitalization greater than $500 billion
be deemed to have significant market power.[42] They then proposed a list of conduct that would
be presumed anticompetitive when practiced by a firm with such presumed power:

1. Leveraging substantial market power in one market into a separate market;
Bundling, tying, using loyalty rebates, or refusing to interoperate;

Denying use of essential facilities or resources;

Refusing to deal;

Engaging in predatory pricing tactics such as pricing below costs;
Imposing exclusivity as a condition of doing business;

Self-preferencing; or

© N o o Bk~ DN

Acquiring, directly or indirectly, the whole or any part of the stock, or other share capital of
another person.[43]

These provisions are particularly notable because (1) they would allow for a presumption of
market power based merely on a company’s size, contrary to general competition theory; (2) they
significantly reduce the market share threshold generally required under federal law for unilateral
conduct to be deemed anticompetitive; and (3) they presume numerous practices are
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anticompetitive even when economic theory and experience indicate that the practices are often
procompetitive and beneficial to consumers.

Revised Single-Firm Conduct Proposals

The staff also responded to public comments about its single-firm conduct proposals. Previously,
the staff had suggested three possible approaches for a provision to address single-firm conduct
in California law:[44]

1. Add a “basic” single-firm conduct provision, mirroring Section 2 of the federal Sherman
Antitrust Act, with an explicit prohibition on monopsony.

2. Add the above provision, with a prohibition on single firm actors engaging in “restraints of
trade,” untethered to the acquisition or maintenance of monopoly power.

3. Break from federal law with a prohibition on “anticompetitive exclusionary conduct” that
would “diminish or create a meaningful risk of diminishing the competitive constraints
imposed by the defendant’s rivals” and which “[dJoes not provide sufficient benefits to
prevent the defendant’s trading partners from being harmed.”

Like the proposals on misuse of market power, the second and third of the CLRC staff's single-
firm conduct proposals could bring California law closer to Japan'’s treatment of monopolistic
conduct and unfair trade practices under the Anti-Monopoly Act. And with all three proposals, the
staff suggested including statements of purpose to guide the law’s interpretation; examples
included statements holding that California antitrust law is intended to include protection for
workers and that California antitrust law is broader than and not modeled on federal law.

The staff has now recommended against adoption of two of its proposals. First, staff disapproved
of the least aggressive reform proposal—to create an analogue to Section 2 of the Sherman
Act[45]—in response to criticism from certain interest groups and the Single Firm Conduct
Working Group, a group of economists appointed by the CLRC, who argued that this proposal
would not go far enough.[46] Second, the staff recommended abandoning a proposal for a “clean
break” from federal law that the Single Firm Conduct Working Group had championed.[47] Other
commenters—from both sides of the antitrust bar—objected that that proposal would cause
significant uncertainty and increased litigation.[48]

This leaves the second option as proposed legislation: a prohibition both of unlawful
monopolization (as federal law does) and of unilateral “restraints of trade.”[49] Several
commenters raised concerns with this approach—noting that it conflates unilateral and joint
conduct concepts;[50] that it is broad and vague, which risks creating uncertainty;[51] and that it
could be construed to outlaw (and thus chill) many forms of procompetitive conduct.[52] CLRC
staff largely dismissed these concerns but agreed the proposal should be limited to “prohibiting
unreasonable restraints of trade.”[53]

Consistent with their recommendation for significant reform, CLRC staff had also proposed
legislative declarations that California antitrust law should be broader than and not modeled on
federal law—uwith specific language rejecting certain federal court decisions.[54] CLRC staff
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largely dismissed commenters’ concerns that the draft provisions would increase uncertainty and
call into question procompetitive practices, like price-cutting and loyalty programs.[55]

Proposed Merger Language

At the federal level in the United States, Section 7 of the Clayton Act prohibits mergers whose
effects “may be substantially to lessen competition, or to tend to create a monopoly.”[56] While
mergers in certain industries can be challenged under state laws[57] and the California Attorney
General can bring challenges to mergers under federal law, California currently lacks a broad
state-level merger statute. The staff presented four options for a potential state merger
provision.

e Option 1 “largely mirrors the Clayton Act.”[58] But it would expand on federal law by also
expressly prohibiting mergers that tend to create a monopsony[59] while removing
analogous federal exemptions, such as those for common carriers.[60] The CLRC staff
framed adopting a state analogue to the federal law as having the “downside” of importing
existing federal jurisprudence on mergers.[61]

e Option 2 would adopt the modified federal analogue and (1) add a presumption that
mergers which would result in a “a firm controlling an undue percentage share of the
relevant market’—likely at or around 30%—and “a significant increase in the
concentration of firms in that market” are inherently anticompetitive,[62] and (2) recognize
the 2023 Federal Merger Guidelines as “persuasive authority” in interpreting the
statute.[63]

e Option 3 would go farther than Option 2 and codify presumptions based on changes in
the Herfindahl-Hirschman Index (“HHI”),[64] including a presumption of unlawfulness for
mergers that result in a market with an HHI score of 1,800 or more, a market share
greater than 30%, or a change in HHI of over 100 points.[65]

e Option 4 would create a “break from federal law,”[66] prohibiting mergers whose effect
“may be to create an appreciable risk of lessening competition more than a de minimis
amount.”[67] The practical effect would be to reduce the burden of proof required to prove
the illegality of a merger.[68]

All of these options are, to varying degrees, broader than federal antitrust law. Some parts of the
staff’'s options, like incorporation of HHI metrics into statute, could introduce similarities to some
of the more formulaic aspects of merger review in Japan. Given the diversity of options still under
consideration, Gibson Dunn will be closely monitoring the CLRC'’s further deliberations regarding
a potential California merger law. The CLRC has not presented a formal recommendation for
premerger notification laws, because a proposal addressing premerger notification is already
pending in the Legislature.[69]

Takeaways
The CLRC staff's proposals continue to represent significant departures from existing law in

California and the United States generally. The proposed changes have the potential to vastly
expand antitrust risk, create a larger role for the California Attorney General, and encourage
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litigation in California courts. They may further create uncertainty and compliance challenges for
businesses, particularly those operating in multiple jurisdictions, including many Japanese
companies with dealings in California.

The CLRC staff acknowledged that the mere addition of a state merger statute is itself “a
significant change to California’s antitrust law.”[70] And many of the proposals would invite the
courts to interpret California law differently than federal law, creating uncertainty and asymmetry
where mergers or acquisitions could potentially be lawful under federal law and the laws of
almost every state—but held up in California on state-law grounds.

June’s memoranda also indicate that the CLRC'’s staff is proceeding with aggressive
recommendations that, if adopted, would result in unprecedented restrictions on businesses
operating in California—restrictions that could effectively bind such businesses across the United
States. The CLRC staff appear to have largely dismissed concerns that a wide divergence with
federal law is unwarranted and would create uncertainty. And the introduction of a “misuse of
market power” prohibition would mark a dramatic change from existing state and federal law: It
would deem companies to be dominant at Jower levels than in the European Union or in New
York’s proposed ‘Twenty-First Century Anti-Trust Act.’[71] And it would condemn a long list of
conduct that is ill-defined, potentially sweeping, and often procompetitive.

The CLRC must review the staff's recommendations, decide whether to adopt them, and then
subject their own recommendations to a period of public comment before submitting them to the
legislature. Because the CLRC's final recommendations have historically been adopted into law
at a high rate,[72] companies and industry associations should think carefully about how the
staff's proposals may affect their businesses and whether to provide comments for the CLRC
before the September 18, 2025 meeting at which the commissioners plan to discuss these
options. Attorneys from Gibson Dunn are available to help in preparing a public comment for
submission to the CLRC or to the legislature as they consider potential bills, to discuss how these
proposed changes may apply to your business, or to address any other questions you may have
regarding the issues discussed in this update.
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The following Gibson Dunn lawyers prepared this update: Rachel S. Brass, Daniel G.
Swanson, Caeli Higney, Julian Kleinbrodt, Eli Lazarus, and Sarah Roberts.

Gibson Dunn’s lawyers are available to assist in addressing any questions you may have
regarding the issues discussed in this update. Please contact the Gibson Dunn lawyer with whom
you usually work, the authors, or any of the following leaders and members of the firm’s Antitrust
and Competition or Mergers and Acquisitions practice groups in California:

Antitrust and Competition:

Rachel S. Brass — San Francisco (+1 415.393.8293, rbrass@gibsondunn.com)

Christopher P. Dusseault — Los Angeles (+1 213.229.7855, cdusseault@gibsondunn.com)

Caeli A. Higney — San Francisco (+1 415.393.8248, chigney@gibsondunn.com)

Julian W. Kleinbrodt — San Francisco (+1 415.393.8382, jkleinbrodt@gibsondunn.com)

Eli M. Lazarus — San Francisco office (+1 415.393.8340, elazarus@gibsondunn.com)

Samuel G. Liversidge — Los Angeles (+1 213.229.7420, sliversidge@gibsondunn.com)

Daniel G. Swanson — Los Angeles (+1 213.229.7430, dswanson@gibsondunn.com)

Jay P. Srinivasan — Los Angeles (+1 213.229.7296, jsrinivasan@gibsondunn.com)

Chris Whittaker — Orange County (+1 949.451.4337, cwhittaker@gibsondunn.com)

Mergers and Acquisitions:

Candice Choh — Century City (+1 310.552.8658, cchoh@gibsondunn.com)

Matthew B. Dubeck — Los Angeles (+1 213.229.7622, mdubeck@gibsondunn.com)

Abtin Jalali — San Francisco (+1 415.393.8307, ajalali@gibsondunn.com)

Ari Lanin — Century City (+1 310.552.8581, alanin@gibsondunn.com)

Stewart L. McDowell — San Francisco (+1 415.393.8322, smcdowell@gibsondunn.com)

Ryan A. Murr — San Francisco (+1 415.393.8373, rmurr@gibsondunn.com)
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