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State Antitrust Enforcement in the
National Economy: Promoting More
Democratic and Effective Outcomes

Through State Reliance on Federal Law

BY ERIC J.

VER THE PAST SEVERAL YEARS,

there has been significant public discussion

about potential reform of the United States

antitrust laws, with many advocates of reform

focused on curbing the perceived economic
power of large technology companies. Some advocates of
reform—perhaps losing confidence in the ability of reform
to succeed at the federal level—have proposed actions by
individual states as a means towards furthering their goals.
State level efforts have included greater enforcement activ-
ity by state attorneys general (“state AGs”), as well as pro-
posed state legislation that would create new, state-specific,
antitrust legal standards that differ from federal law. These
and other state level efforts justify a re-examination of the
balance between federal and state antitrust enforcement,
including whether state antitrust enforcement may be an
appropriate means of achieving change at the national level.
In this article, I argue that states secking to promote anti-
trust reform on fundamentally national issues should do so
by utilizing their antitrust enforcement tools under federal
law, not state law.

An examination of the appropriate use of state-level
enforcement tools to impact competition at the national
level is highly relevant in the current economic, political,
and legal environment. There is proposed antitrust legis-
lation being considered in multiple states, including New
York’s proposed Twenty-First Century Antitrust Act, and the
proceedings of the California Law Review Commission
relating to California state antitrust laws.! In addition, state
AGs have been highly active in pursuing antitrust litigation
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implicating national economic issues, including partici-
pating in recent antitrust litigation against Google, Meta,
Amazon, and Apple.” There have also been recent antitrust
lawsuits filed by state AGs challenging the proposed merger
of the retail chains Kroger and Albertsons, including a chal-
lenge by the state AG of Colorado that was brought in Col-
orado state court, under state antitrust law.?

There has historically been disagreement among policy-
makers and other commentators on the value and proper
role of state-level antitrust enforcement. While most anti-
trust law enforcement in the United States is undertaken
by the federal antitrust agencies, state AGs enforce their
own states antitrust laws and also have authority to bring
cases under federal antitrust law in federal court. Many
commentators consider state antitrust enforcement as an
important complement to federal enforcement, particularly
in local markets, and at the national level during periods of
perceived federal underenforcement.* Critics have charac-
terized state antitrust enforcement as an unnecessary and
inefficient duplication of federal enforcement, especially
when states investigate mergers and acquisitions that are
already subject to review by the federal antitrust agencies
under the procedures of the Hart-Scott-Rodino Antitrust
Improvements Act (“HSR Act”).’ The utility and legitimacy
of state antitrust enforcement is most broadly accepted
when a state is acting to protect competition within its own
local market.

This article does not attempt to answer the question of
precisely when state antitrust enforcement is valuable or
should be pursued. Instead, it addresses a narrower but still
very important question: If a state does seek to use anti-
trust enforcement to influence the national economy, how
should it do so? The thesis of this article is that when states
do seek to use the antitrust laws to influence fundamen-
tally national economic issues, they should exercise their



enforcement discretion and bring such cases in federal court
under the federal antitrust laws. States should not seek to
promote state-specific legislation or state antitrust rules that
differ from federal standards when their goal is to regulate
fundamentally national business conduct taking place in the
national economy.

State AGs have often had success in litigating antitrust
issues under federal law—even novel ones—and achieving
their desired outcomes with nationwide impact. When state
AGs bring such cases under federal antitrust law, their claims
are adjudicated by federal courts that regularly interpret the
law and apply it to the national economy, and under legal
authority developed through a national democratic process.
In contrast, a state seeking to invoke novel state-specific
antitrust legislation or legal interpretations in an effort to
regulate the national economy is doing an end run around
national democratic processes and replacing them with a
single state’s policy views. Absent consensus among states on
the appropriate scope of antitrust reform (which does not
exist today), that also risks creating an inefficient patchwork
of potentially inconsistent antitrust rules across the states.
Instead, states should utilize their well-established authority
under federal law to influence the national economy, and, if
they desire, engage in their role as “laboratories for democ-
racy” by applying any preferred state-specific antitrust rules
to business conduct and markets solely within their own
borders.

States Have the Legal Authority to Address
National Economic Issues By Bringing Antitrust
Cases in Federal Court Under Federal Law

State AGs have several statutory and legal bases for com-
mencing lawsuits under federal antitrust law. To begin with,
when Congress passed the HSR Act, it included a provision
that authorizes each state AG to bring parens patriae actions
for damages on behalf of their states’ citizens under federal
antitrust law.® State AGs may bring these parens patriae
actions when a state’s consumers directly purchase a good
or service subject to the alleged anticompetitive activity.”
Indeed, from a plaintiff perspective, state AGs commenc-
ing these actions have significant litigation advantages over
private class actions.® A state AG’s action, for example, does
not need to meet all the class certification requirements that
a private class action must satisfy.” An example of a case
brought under the states’ parens patriae authority under
the HSR Act is the E-Books litigation brought by numerous
state AGs against Apple.'

The Supreme Court has also held that states may bring
federal antitrust claims for injunctive relief in their quasi-sov-
ereign capacity as a representative of the broader interests
of their states."" Further, states have the authority under the
Clayton Act to bring federal actions in their capacities as direct
purchasers of goods or services from an antitrust defendant,
just as a private plaintiff does.'” State AGs regularly bring fed-
eral antitrust actions based on these authorities.

Accordingly, in the vast majority of cases, a state seeking
to challenge the behavior of a national firm in the national
marketplace is able to do so through its state AG office by
commencing a federal antitrust lawsuit. And in practice,
this is how state AGs typically do bring antitrust challenges
to business conduct at the national level—by bringing fed-
eral antitrust claims in federal court, often (but not always)
together with the federal antitrust agencies or as part of a
multistate coalition of state AGs."

Defining What Types of Cases or Conduct

are Fundamentally “National”

This article recommends that when states pursue antitrust
cases that are fundamentally national in scope, they do so
by utilizing federal law."* In using the term “fundamentally
national,” this article seeks to distinguish those cases that raise
truly national issues from those that do not. Some business
conduct may be purely local in nature, such as the business
of a local hospital or ski resort.” Other conduct by a busi-
ness may occur across the country but fairly be characterized
as local in each state where it takes place—for example, a
seller of consumer goods that seeks exclusive arrangements
at local retail outlets across the country, but manages that
strategy separately in each geographic area. The term “fun-
damentally national” is not intended to cover conduct by a
national business that can easily be adapted to local market
conditions in each state. Instead, the concept of fundamen-
tally national issues is intended to cover business conduct and
decision-making by firms that occur exclusively or primarily
on the national level, where varying such conduct across dif-
ferent states is impractical, and where a remedy prohibiting
such conduct cannot readily or efficiently be limited to the
local market or consumers of a specific state.

An illustration of a case that is 7ot fundamentally national
is New York’s public investigation into Simon Property
Group with respect to the Woodbury Common shopping
center. New York clamed Simon had monopoly power in
the market for retail space in outlet centers in the New York
City area, and New York objected to Simon’s leases with
retailers that allegedly prevented those retailers from open-
ing competing outlet stores within a sixty-mile radius of the
shopping center.'® Simon is a national, publicly listed com-
pany, with properties in thirty-seven states and abroad."” But
an antitrust suit challenging conduct with respect to a local
retail market is not fundamentally national. The Simon case
was investigated and resolved by the New York AG utilizing
a state procedural device (an Assurance of Discontinuance),
and the state alleged violations of both state and federal anti-
trust laws.'®

An example of a fundamentally national case is the states’
case against the Sprint/T-Mobile merger. In their complaint,
the initial ten plaintiff states (without the support of the
federal antitrust agencies) alleged that the merger between
T-Mobile and Sprint violated Section 7 of the Clayton Act
and sought an injunction against the merger in its entirety."
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The claims pursued and remedy sought (blocking the
merger) would necessarily affect the merging parties’ busi-
nesses nationwide, including competition in those states
that did not oppose the merger.”” Applying the principles
advocated by this article, this type of case—if brought by
states—should be brought by them under federal law in a
federal court—and that is, in fact, how the states pursued
the challenge to the Sprint/T-Mobile Merger.”! Where the
remedy sought is a nationwide injunction, or the divestiture
of a business operating nationally, it is most obvious that the
enforcement action is a fundamentally national one.
Whether a case against a business is fundamentally
national will depend on the facts and circumstances of each
case. A case involving alleged monopolization of the U.S.
market nationally will likely involve claims and proposed
remedies that are national in scope. For example, in the
monopolization case brought by DOJ and 11 states against
Google related to general search, the DOJ and plaintiff
states seek numerous nationwide remedies, including a
prohibition on certain types of nationally applicable agree-
ments between Google and other national market players,
and the potential divestiture of Google’s Chrome browser.”
However, in other types of cases, business conduct might be
more locally adaptable, and a state might be able to pursue
a remedy that would apply only to sales or consumers in its
own state. If it were simple and efficient for the defendant to
implement such a single-state remedy, then the case might
reasonably be considered not to be a fundamentally national
one, but rather one where a single state could reasonably
take action with respect to its own consumers while not
forcing the defendant to change its conduct in other states.

The Advantages of States Bringing Fundamentally
National Cases Under Federal, not State, Law
There are multiple reasons why it is beneficial to both fed-
eral and state antitrust policy (and the national economy)
for states that seek to bring fundamentally national cases to
bring such cases under federal law in federal court.

A. Ensuring the nationwide impact of state antitrust
enforcement on national issues. First, by bringing cases
raising national antitrust issues under federal law in federal
court, states have the opportunity to win victories that are
nationwide in their impact. Legal standards that arise out
of federal court decisions on federal antitrust law, unlike
state law, can have instant nationwide effects. In such cases,
state AGs can win nationwide injunctions and can change
the rules by which our national economy operates. Federal
antitrust law is largely judge-made,* so persuading federal
judges to adopt a novel theory of antitrust law can have great
impact on national legal standards going forward, without
the need for Congress to amend the antitrust laws. An exam-
ple of such a case is New York ex rel. Schneiderman v. Acta-

vis PLC, where the New York Attorney General challenged
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certain alleged “product hopping” conduct by a pharmaceu-
tical company.?* New York obtained a nationwide injunc-
tion, and the decision was unanimously affirmed by the
Second Circuit Court of Appeals. The decision has become
an important federal antitrust precedent.” Another example
of a state antitrust case in federal court having a significant
impact on federal antitrust jurisprudence is Hartford Fire
Insurance Co. v. California, a case brought by several states,
including the State of California, that addresses the jurisdic-
tional reach of the U.S. antitrust laws.?

State enforcers seeking to influence the national economy
benefit by having their perspective on the antitrust laws heard
in federal court as part of a broader dialogue that includes
the federal enforcers and private litigants. States may bring
a different perspective from the federal agencies (and private
plaintiffs) to their antitrust cases providing the opportunity
to spark judicial debate on antitrust orthodoxy.””

State AG cases bringing antitrust cases under federal law
can also serve the goal of preventing what some states may
perceive as under-enforcement of federal law by the federal
agencies.” And for those states concerned about federal
over-enforcement, state AGs also have the opportunity to
serve as a voice of skepticism against antitrust claims by the
federal agencies that these states perceive as unreasonable
(such states may file amicus briefs or bring their own claims
that are narrower in scope).”” That state AGs have a voice in
the development of federal antitrust law can arguably reduce
the possibility that federal antitrust enforcement rises and
falls solely—or excessively—with the tides of politics in
Washington, D.C. And given that private litigants and class
action lawyers already have the ability to bring federal anti-
trust cases and influence the development of federal anti-
trust law, it is hard to see why those private parties should
have more of an opportunity to shape this crucial federal
antitrust jurisprudence than the elected attorney general of
a U.S. state.

B. Avoiding Anti-Democratic Outcomes. Second, when
states bring national cases under federal law, it avoids the
unfairness of applying one state’s laws—reflecting the dem-
ocratic will of that particular state—to an issue that affects
all (or many) states. One of the main critiques of antitrust
federalism is the potential for a “one-state dominator prob-
lem”* where the economic infeasibility of following a patch-
work of regulations forces firms to follow nationally the law
of the strictest state. This critique reflects the very real pos-
sibility that a state could make enforcement decisions that
promote its own policy goals (or its own consumers inter-
ests) but that are in conflict with other states’ policies (or
the interests of those states’ consumers).’' This critique is in
part an appeal to fairness: Why should one state control the
other forty-nine? In part, it is also an observation of optimal
regulatory efficiency: Is one state—be it a state legislature
or a state AG—with its state-specific interests, really in the



best position to regulate national commerce when there is a
federal government built for that purpose? Both fairness and
efficiency are important elements of legitimacy.*

The prudential principle advocated in this article—that
states limit their antitrust enforcement efforts on funda-
mentally national issues to bringing cases under federal
law—answers both the fairness and the efficiency prongs of
the above critique. It also leans into one of the most com-
mon justifications for a state-antitrust role—state enforce-
ment as a counterweight to a perceived under-enforcing
federal executive.?® Like states, federal antitrust enforcers
must deal with limited budgets; some states believe they can
help fill the enforcement gap. By choosing to litigate funda-
mentally national cases in federal court, states can address
any enforcement gap while minimizing the risk that they
are replacing national concerns and policies with their own
state-based ones.* And in the current political atmosphere,
it can be argued that state enforcement of federal law may
also serve as a check against any perceived bias or favoritism
of specific firms or industries by the federal executive.”

C. Enhancing the Legitimacy of State Antitrust Enforce-
ment on the National Scene. Refraining from inserting
unique state-specific antitrust laws or rules into national
cases is also likely to increase states’ legitimacy as antitrust
enforcers in the eyes of courts with respect to national com-
petition issues. Doing so helps avoid some (albeit not all)
of the most common critiques of states’ role in antitrust
enforcement, and it allows states to benefit from the federal
judiciary’s legitimacy as a proper promulgator of rules for
the national economy.

State AGs, for example, have been accused of being more
susceptible to political interests as compared to their fed-
eral counterparts, among other reasons, because state AG
offices are typically led by a directly elected Attorney Gen-
eral. Some critics have expressed the view that state AGs
are “more likely to be influenced by individual lobbying
businesses within their states.”® A state bringing a national
antitrust case might be accused of favoring parochial inter-
ests (such as the interests of competitors in that state) above
the national interest.”” Secking to pursue a novel national
antitrust case in a local state court could very well exacerbate
such concerns, and even a victory by the state AG in its own
local state court (before a state judge who may be directly
elected by a local constituency) might have its legitimacy
questioned if it seeks to address issues of national import.

A state AG pursuing that same novel antitrust claim in
federal court under federal law would gain the benefit of the
legitimacy of the rulings by the federal judiciary. If a state
AG can present its facts and legal theory to a federal court—
and win—then the national economic changes wrought by
that state’s successful lawsuit will have the imprimatur of
a federal court, be appealable to the U.S. Supreme Court,
and leave detractors with little room to argue against the

legitimacy of the outcome in shaping rules for the national
economy.

D. Facilitating Interstate Commerce and Reducing
the Compliance Costs of National Businesses by Avoid-
ing Inconsistent Rules Across States. Bringing fundamen-
tally national cases under federal law also avoids the risk of
inconsistent rules applying across different states.”® A patch-
work of different antitrust rules for competing in national
markets could make it difficult for national firms to oper-
ate their businesses. And even if they could, their compli-
ance costs could be excessive. This outcome could result in
reduced innovation, higher prices, and other forms of inef-
ficiency. Consumers would be worse off.

Refraining from bringing antitrust lawsuits under state
law to address fundamentally national economic questions is
even more important where liability theories are novel—as
is likely to be the case in state efforts to promote antitrust
law reform.”” Where federal and state law are similar, using
state law is less likely to have a strong impact on outcomes.
The same is not the case where issues of first impression are
involved. Antitrust law is arguably particularly open to novel
liability theories because of the evolution of markets and eco-
nomic thinking. A novel case brought under federal law can
create new but consistent law for the nation. But by bringing
a novel antitrust case with national import under state law
(and in a state court), a state AG risks undermining unifor-
mity, and instead creating a patchwork of potentially contra-
dictory legal standards. As noted, this result may significantly
increase the costs of the businesses that must navigate them,
be a drag on economic activity, and harm consumers.*

These Principles Are Also Consistent with—
and In Many Cases May Be Required by—
Dormant Commerce Clause Jurisprudence
States following the principles set forth in this article will also
avoid being bogged down in delegitimizing dormant com-
merce clause challenges. As with any state regulation, state
antitrust law must pass constitutional muster, including the
principles of the dormant commerce clause. The Supreme
Court has interpreted the Commerce Clause’s affirmative
grant of regulatory power to Congress to impose an implicit
limit on state regulation.*’ Under these dormant commerce
clause principles, states cannot, among other things, facially
discriminate against interstate commerce in favor of intrastate
commerce,” regulate entirely extraterritorial conduct,® or
otherwise place an undue burden on interstate commerce.*
Should a state go forward with novel state-law specific
antitrust legislation or lawsuits seeking to address funda-
mentally national competitive issues, it will face a serious
dormant commerce clause problem. As an example, con-
sider a hypothetical suit against a nationally dominant firm
accused of operating a national business anticompetitively
under a state law that applies stricter standards than federal
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antitrust law. Under the dormant commerce clause, state
laws that “regulate[] even-handedly to effectuate a legiti-
mate local public interest” will not be upheld if “the burden
imposed on such commerce is clearly excessive in relation to
the putative local benefits.”* In undertaking this balancing,
a court must consider local benefits and burdens on inter-
state commerce, determine if the burden is “‘clearly exces-
sive in relation to” the local benefits,” and ask whether there
is a less burdensome alternative to achieve the same local
benefits.® As such, the test for constitutionality involves
a court taking on a complex and “thorough examination”
of what the court perceives to be the benefits, burdens, and
alternatives associated with a state law.*’

Efforts to utilize state antitrust legislation or unique state
law interpretations of antitrust principles to influence fun-
damentally national issues in the national economy may
well be struck down or limited greatly under these dormant
commerce clause principles—as occurred recently with
respect to a California state law seeking to regulate pharma-
ceutical patent settlements under antitrust principles.*

But state AGs pursuing claims—even novel claims—
under federal law will avoid entirely implicating these dor-
mant commerce clause principles and, as noted, can expect a
“win” in their case to have a national impact—and with the
legitimacy of a federal court interpreting laws enacted with
the input of all states.

These Principles Also Preserve the States

as “Laboratories” For Other States

to Emulate (or Not)

Limiting the pursuit of novel antitrust standards or theories
under state-specific laws only to cases involving local com-
petition also creates a better environment for effective state
experimentation, if a state wishes to experiment. A classic
rationale for federalism is, as Justice Brandeis stated, that
a state can act as “laboratory” of democracy in its specific
jurisdiction.”” The theory is that through state experimen-
tation in regulation, we can observe and evaluate the out-
come and determine the superior regulatory result. Some
may argue that antitrust, with its clashes between Chicago
School, Post-Chicago, and Neo-Brandeisian theorists, could
benefit from this system of experimentation. With its data-
driven results, antitrust law may be a proper subject for
empirical analysis.”® There is, indeed, a field of comparative
competition law, studying the different approaches to anti-
trust law across national borders.”® Scholars have discussed
using data from differing jurisdictions to attempt to answer
questions regarding the empirical effect of different antitrust
standards on competitive outcomes.’*

If a state believes that federal antitrust law is getting the
enforcement balance wrong, then one answer to that critique
would be for that state to prove it. A state could attempt to
show, through application of its preferred antitrust stan-
dards only to businesses and markets in its own local econ-
omy, that its proposed legal framework promotes better
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competitive outcomes, job increases, improvements in con-
sumer welfare, or other policy goals.”® With their ability to
create and enforce state antitrust laws within their own bor-
ders, states can both guard against anticompetitive tactics
at home and further experiment in order to develop and
demonstrate effective competition policy.

A state that follows the principle of applying any unique
state-specific antitrust laws only to its own economy is in
the best position to act as a laboratory of democracy. A
problem with using unique or state-specific laws to regu-
late nationwide conduct is that experimentation only works
when we can isolate and measure the effects of a policy. If a
state imposes its interpretation of antitrust law on the rest of
the nation, it will be less feasible to isolate the effects of the
change in antitrust law and compare the resulting perfor-
mance to how other antitrust law regimes performed under
analogous circumstances. But if a state enforces its proposed
novel approach to antitrust within its own state, experts can
look at the effect that approach had on that state’s econ-
omy and more easily compare it to the results experienced
in other states during the same time period and thus under
presumably similar technological and macroeconomic cir-
cumstances. Indeed, Justice Brandeis specifically envisioned
that a state acting as a “laboratory” of democracy could “try
novel social and economic experiments without risk to the
rest of the country.”>

Conclusion

States seeking to influence the national economy on fun-
damentally national issues should do so by invoking fed-
eral, not state, antitrust law. States may do so through their
state AG offices, which have significant authority to com-
mence lawsuits under the federal antitrust laws. Following
this recommendation allows states to be more effective in
enforcement, preserves more democratic outcomes, avoids
the creation of a patchwork of conflicting rules, and enhances
the legitimacy of state antitrust enforcement on the national
scene. It also preserves states’ ability to pursue their policy
goals by acting under state law in their local markets as legit-
imate laboratories of democracy.

Adopting these principles would not require any legis-
lation, but only a choice by states and state AGs to self-
regulate in a strategic way by following these principles.
State AGs doing so will promote better antitrust enforce-
ment, and better economic outcomes, for each of their states
as well as the nation as a whole.”> Il

1 The sponsors of the 21st Century Antitrust Act expressly state that it is
intended to adopt novel antitrust rules to govern the conduct of national
technology companies. See, e.g., Michael Gianaris, New Study Shows Monop-
olies Are Top Concern Of Small Business; Senate Deputy Leader Gianaris
Urges More Support For His 21st Century Antitrust Act (March 31, 2022),
www.nysenate.gov/newsroom/press-releases/2022/michael-gianaris
/new-study-shows-monopolies-are-top-concern-small. In 2022, the Califor-
nia Legislature authorized the California Law Review Commission (“CLRC”)
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WasH. L. Rev. 1004, 1025 (2001); Lloyd Constantine, The States’ Role in
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See, e.g., Robert Bell, States Should Stay Out of National Mergers, 3 ANTI-
TRUST 37, 39 (1989); Robert H. Lande, When Should States Challenge
Mergers: A Proposed Federal/State Balance, 35 N.Y.L. ScH. L. Rev. 1047,
1047 (1990).

15 U.S.C. §§ 15¢c-15h.

See 15 U.S.C. § 15¢ (a)(1) (authorizing state attorney generals to bring
parens patriae actions on behalf of injured state citizens); lllinois Brick Co.
v. lllinois, 431 U.S. 720 (1977) (holding that only direct purchasers are par-
ties “injured in his business or property” within the meaning of the Clayton
Act).

See, e.g., Susan Beth Farmer, More Lessons from the Laboratories: Cy Pres
Distributions in Parens Patriae Antitrust Actions Brought by State Attorneys
General, 68 ForpHAM L. Rev. 361, 386-91 (1999).

Seeg, e.g., Com. of Pa. v. Budget Fuel Co., Inc., 112 FR.D. 184, 185 (E.D.
Pa. 1988) (“The superiority of the parens patriae action over the class
action is evidence by the lack of any provision of requirement for court
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§ 15c and Fed. R. Civ. R Rule 23(c)(2)). In addition, under the State Anti-
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private litigation. See 28 U.S.C.A. § 1407(g) (carving out “any action in
which . . . a State is a complainant arising under the antitrust laws” from
being eligible for consolidation in multidistrict litigation).

See In re Elec. Books Antitrust Litig.,, 14 F. Supp. 3d 525, 531 (S.D.N.Y.
2014).

State of Georgia v. Pennsylvania Railroad Co., 324 U.S. 439 (1945); Cali-
fornia v. American Stores Co., 495 U.S. 271 (1990); See also First, supra
note 4, 69 Geo. WasH. L. Rev. at 1025 (2001).

See, e.g., State of Ga. v. Pennsylvania R. Co., 324 U.S. 439, 447 (1945)
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ton Act when it sues for its own injuries).

Seeg, e.8., In re Elec. Books Antitrust Litig., supra note 10, at 525 (33 states
brought a federal antitrust action with United States against Apple).

Cf. Antitrust Modernization Comm’n, Report and Recommendations, at
185-87 (2007), https://govinfo.library.unt.edu/amc/report_recommenda-
tion/chapter2.pdf (recommending that the states continue to be empow-
ered to bring actions under federal antitrust law).

Of course, even these two examples may be competing in national markets
as well as local markets (e.g., a quaternary hospital).

See 2017 Press Releases, Nat'l Ass'n Of Att'y Gen., A.G. Schneiderman
Announces Settlement with Nation’s Largest Mall Operator to Stop Anti-
competitive Tactics at Woodbury Common Outlet Center (Aug. 21, 2017),
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