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A Clear Delegation Clause Can Be 
Helpful
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Example: 

The Arbitrator shall have the authority to decide 
jurisdictional and arbitrability disputes, including 
disputes over the formation, existence, validity, 
interpretation or scope of the agreement under which 
Arbitration is sought, and who are proper parties to 
the Arbitration. 



Specific Arbitrator Qualifications 
Can Be Helpful
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Example:

This provision shall govern any and all Disputes whether 
before or after the termination or expiration of this 
Agreement. Except as otherwise expressly provided 
herein, the arbitrator(s) should be judges who have 
handled real estate and construction disputes or law 
firm partners (active or retired) at large law firms (200 
lawyers or more) who have handled such matters, and 
shall not have been employed by either party during the ten 
(10)-year period prior to the date of the arbitration 
proceeding 



Choosing the 
Forum 
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Considerations
• Substantive law 
• Procedural law 
• Defensibility of the forum 



The Forum Matters
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Valid in 
NY, Delaware

Invalid 
in California

California Courts have invalidated forum selection clauses
• Handoush v. Lease Finance Group (California Court of 

Appeal 2019)
• EpicentRx, Inc. v. Superior Court (California Supreme 

Court 2025)

Jury Waivers



Arbitration 
Enforceability 
Limitations
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• State law can impact ability to compel arbitration
• Cal. Labor Code section 925 
• Cal. Code Civ. Proc. 1281.97
 

• Unconscionability considerations for consumer-
facing agreements versus provisions between 
sophisticated parties 



Formation, Class Action 
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Primary 
Challenges 
to Validity
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Common Defenses
• Unconscionability
• Formation
• Waiver Issues: Class Action and PAGA waivers



Challenges 
to Physical 
Signatures
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Challenges 
to Electronic 
Signatures
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Electronic Signatures
• Legal Status: Same effect as handwritten 

signatures (Civ. Code § 1633.7)
• Requirement: Signature must be "attributable" to 

the Plaintiff
• Unique login/password requirements
• Date and time stamps
• Security measures restricting access



The Mailbox 
Rule
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Representative 
Action Waivers 
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Class Action Waivers
• Purpose: Avoid large-scale litigation
• Standard: Routinely enforced; FAA preempts state bans 

(Concepcion)
• Outcome: Plaintiff must litigate on an individual, bilateral 

basis



Representative 
Action Waivers 
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Arbitration of PAGA Actions
• The Viking River Shift: Individual vs. Representative 

PAGA Actions
• Blanket Waivers: Common pitfall
• Severability: Benefits of a good severability clause



Mass Arbitration:  
Opportunities and Risks
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The Demand “More than 10,000 individuals have 
retained our firm to pursue claims 
against your company. We are 
prepared to serve individual demands 
for arbitration on behalf of each client 
with the American Arbitration 
Association.

Proceeding to arbitration would 
obligate the company to pay AAA 
more than $30 million in initial fees 
and costs. These numbers will 
continue to grow as additional 
individuals engage our firm 
every day.

Before we serve demands on AAA 
that will trigger the company’s 
obligation to pay these costs, it would 
be sensible for the parties to explore 
early resolution.”

“We’re sending a lot of demand 
letters, which might make it difficult to 
keep up with the scope of cases we 
have against your company. I’ve put 
together an updated summary below 
to help.  

• Retained clients: 1,500 (up from 
1,000 last month)

• Estimated JAMS fees @ 
$20,000 each: $30,000,000

• Currently acquiring 350 new 
clients per month

We’re rapidly working to get to 1,000 
new clients per month.

As always, we're open to discussions 
about how to make this less 
financially costly to your company.”
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How We 
Got Here
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• In AT&T Mobility v. Concepcion, 563 
U.S. 333 (2011), the Supreme Court 
ruled that the Federal Arbitration Act 
(FAA) preempts state laws that ban class 
action waivers in arbitration agreements.

• The Supreme Court reaffirmed this 
holding in Epic Systems Corp. v. Lewis, 
584 U.S. 497 (2018).

• The upshot: businesses can enforce 
arbitration clauses on an individual 
basis.  

• Plaintiffs’ firms’ response—filing 
thousands of nearly identical demands 
for arbitration.



What Is Mass 
Arbitration?
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• Coordinated filing of hundreds or thousands of individual 
arbitration demands

• Leverages upfront arbitration fees to exert settlement 
pressure

• Can affect any company, but targets tend to have:

• Large pools of potential plaintiffs

• Potential plaintiff populations reachable by social media

• Arbitration agreements without mass arbitration 
protections

• “Generous” arbitration agreements (e.g., company pay all 
the fees)



“[T]he true motivation underlying the 
mass-arbitration tactic deployed 
here … appears to be geared more 
toward racking up procedural 
costs to the point of forcing [a 
defendant] to capitulate to a 
settlement than proving the 
allegations … to seek appropriate 
redress on the merits.”

Jones v. Starz Entertainment, LLC, 
129 F.4th 1176, 1183 (9th Cir. 2025)

The Problem:  
Abuse of Mass Arbitration
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Mass Arbitration by the Numbers:  2024 Data from the AAA

Source:  American Arbitration Association 23

Consumer Employment

Mass Arbitrations 82 10

Individual Filings 247,327 33,022

Filings per Mass Arbitration 3,016 3,302

Average Award $10,131
(median: $7,537)

$124,603
(median: $22,667)

Key Industries Gaming/Entertainment
Telecommunications

Healthcare
Financial Services

Technology
Food Service
Transportation

Healthcare



Mass Arbitration by the Numbers:  2024 Data from the AAA

Source:  American Arbitration Association.  Based on cases closed in 2024. 24

Settled
59%

Dismissed
30%

Withdrawn
10%

Awarded
1%

Settled
77%

Withdrawn
14%

Admin. 
Closed

Awarded
2%

Dismissed
2%

Consumer Employment/Workplace



CLE Code
Please write down the MCLE code when announced.

The MCLE passcode must be entered on your 
MCLE Form to submit for credit.
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Managing Mass 
Arbitration Risk
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Drafting 
Strategies 
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Gibson Dunn has been at the forefront of developing 
strategies to address mass arbitrations – and deter 
frivolous filings – through better arbitration agreements.
Strategies include:
• Thoughtful choice of provider
• Batching or bellwether provisions
• Informal dispute resolution conferences
• Arbitration demand content and verification requirements
• Fee shifting for frivolous or harassing demands



Arbitration 
Provider Mass 
Arbitration 
Protocols
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• Defining “mass arbitration”
• Applicability
• Alternative fee schedules
• Early administrative/case management review
• Special procedural rules:

• Consolidation
• Batching
• Bellwethers
• Staged proceedings



Arbitrating Mass 
Arbitrations 
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• Stand by your arbitration procedures: show your opponent 
you are willing to arbitrate!

• Enforce individualized process and hold each claimant to 
their burden

• Manage the process better than your opponent
• Exploit weak claimant engagement to trigger dropouts and 

dismissals
• Use early cases to drive leverage
• Drive resolution through strategic settlement pressure



Ethical 
Considerations
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Remain vigilant to potential ethical violations, such as:
• Unauthorized practice of law
• Lawyer solicitation violations
• Failure to adequately investigate claims
• Failure to inform clients of settlement offers
• Restrictions applicable to aggregate settlements
• Conflicts of interest



Recent Legal 
Developments in Mass 
Arbitration
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Recent Legal 
Developments:
Arbitration Fees

32

Can a court compel payment of arbitration fees pursuant to 
FAA?
• No. Courts lack jurisdiction to review dispute about payment of 

arbitration fees. Decision not to pay fees is a procedural dispute; 
not a refusal to arbitrate.  
Frazier v. X Corp., 155 F.4th 87 (2d Cir. 2025).

• Growing consensus in Second, Third, Fifth, Ninth, Eleventh 
Circuits.

California SB 707:  Preempted by FAA?
• SB 707 requires payment of fees within 30 days; failure to pay 

entails default and waiver.
• California Supreme Court: FAA does not preempt SB 707. But SB 

707 is not “inflexible” and “harsh” rule that deviates from generally 
applicable contract rules.  
Hohenshelt v. Superior Court, 18 Cal. 5th 310 (2025).



Recent Legal 
Developments:
Mass Arbitration 
Procedures
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Continued judicial scrutiny of mass arbitration protocols
• In Heckman v. Live Nation Entertainment, 120 F.4th 670 (9th Cir. 

2024), the Ninth Circuit declined to enforce arbitration agreement 
on unconscionability grounds:
• New arbitration provider/terms with retroactive application
• Binding bellwethers
• No discovery rights
• One-sided arbitrator selection
• Provider’s rules were “internally inconsistent, poorly drafted, and 

riddled with typos”
• Did not address other procedures (e.g., batching; informal pre-

dispute resolution procedures; cost-splitting; fee-shifting for 
frivolous claims)



Recent Legal 
Developments:
Mass Arbitration 
Procedures
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• Consolidation is consistent with individualized adjudication; a 
provider’s decision to consolidate is not gateway issue of 
arbitrability.  
Jones v. Starz Entertainment, 129 F.4th 1176 (9th Cir. 2025).

• Increasing recognition that batching is permissible.  
Kohler v. Whaleco, Inc., 2024 WL 4887538 (S.D. Cal. Nov. 25, 
2024); Ruiz v. CarMax Auto Superstores, Inc., 2024 WL 1136332 
(C.D. Cal. Jan. 18, 2024).

• Properly drafted bellwether provisions are enforceable...  
Burkhardt v. Extra Space Mgmt., Inc., 2025 WL 2172287, at *6 
(E.D. Cal. July 31, 2025); Tercero v. Sacramento Logistics 
LLC, No. 2:24-cv-00953-DC-JDP, 2025 WL 43125, at *9 (E.D. 
Cal. Jan. 7, 2025). 
… but not risk free.  
Rios v. HRB Digital LLC, 2025 WL 3003768 (N.D. Cal. Oct. 27, 
2025); Pandolfi v. AviaGames, Inc., 2024 WL 4051754 (N.D. Cal. 
Sept. 4, 2024).



Questions?
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Attorney Advertising: These materials were prepared for general informational purposes only based on information available at the time of publication and are not intended as, do not constitute, and should not be relied upon as, legal advice or a legal 
opinion on any specific facts or circumstances. Gibson Dunn (and its affiliates, attorneys, and employees) shall not have any liability in connection with any use of these materials. The sharing of these materials does not establish an attorney-client 
relationship with the recipient and should not be relied upon as an alternative for advice from qualified counsel. Please note that facts and circumstances may vary, and prior results do not guarantee a similar outcome.
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