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_________________________________ 

In 2016, Officer Betty Shelby of the Tulsa Police Department (TPD) shot and 

killed an unarmed Black man, Terence Crutcher, in Tulsa, Oklahoma. The 

administrator of Crutcher’s estate, Michael Manning (the Estate), sued Shelby for 

excessive force under 42 U.S.C. § 1983. The Estate also brought claims against the 

City of Tulsa under both state law and Monell v. Department of Social Services, 

436 U.S. 658 (1978). The district court dismissed the Monell claims, finding the 

Estate failed to plausibly allege municipal liability. It then granted summary 

judgment to Shelby based on qualified immunity. Considering no federal claims 

remained at that point, the district court dismissed the state-law claim against the 

City.  

We reverse in part and affirm in part. Because the district court failed to view 

the facts in a light most favorable to the Estate and erred in analyzing clearly 

established law by defining the right at issue too narrowly, we reverse its grant of 

summary judgment to Shelby. But we affirm the district court’s dismissal of the 

Monell claims. On remand, the district court should consider whether exercising 

supplemental jurisdiction over the state-law claim is appropriate.  

Background 

As dusk settled over the streets of Tulsa one evening in September 2016, 

Shelby was on her way to a domestic-disturbance call.1 She drove past a Black man 

 
1 We take these facts from the parties’ summary-judgment pleadings, noting 

where they are disputed.  
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on foot who she believed was either on PCP or experiencing a mental-health crisis 

because “[h]e had a distant look on his face and appeared zombie[-]like.” App. vol. 2, 

260. The man had moved off the road and was not impeding traffic, however, so 

Shelby drove on. 

Several hundred feet later, she came across an SUV parked in the middle of 

the road with its engine idling. Shelby stopped, got out of her patrol car, and walked 

to the SUV. Looking through the driver’s side windows, she examined the rear 

compartment, the back seat, and the front seat. She saw no individuals and no 

weapons inside. As she walked around to the passenger side and looked back, she 

saw the Black man from earlier—Terence Crutcher—walking up the street toward her 

parked patrol car and the SUV. Shelby yelled to him, asking if the SUV was his, but 

he didn’t respond. Instead, Crutcher began walking towards her, and she yelled at 

him to take his hands out of his pockets. He mumbled something in response and then 

slowly put both hands in the air. According to Shelby, Crutcher’s “head was 

positioned downward[,] and he was sweating profusely.” Id. at 229. 

Crutcher either followed Shelby’s orders by keeping his hands up, or he 

periodically put them back in his pockets.2 As Crutcher neared Shelby’s patrol car, 

she radioed, “[H]old traffic. I have a suspect that won’t show me his hands!” Id. 

at 230. Shelby then ordered Crutcher to get on his knees and show his hands.  

 
2 This fact is disputed in part because Shelby did not activate her dashcam or 

any body-worn recording device.  
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The culmination of the encounter was captured on camera—both from a 

helicopter above and from the dashcam of a second officer who arrived on scene. 

Crutcher continued walking slowly towards the parked SUV with his hands in the air. 

With her gun pointed at Crutcher’s back, Shelby followed him and again ordered him 

to stop. Officer Tyler Turnbough heard her commands as he arrived on scene, and he 

pulled his taser as Crutcher reached the driver’s side of the SUV. Turnbough 

announced, “Taser, I have my [t]aser,” and thought he heard Shelby respond, 

“[O]kay.” Id. at 285.  

Simultaneously, Shelby fired her gun and Turnbough discharged his taser. 

Turnbough’s taser temporarily paralyzed Crutcher while Shelby’s bullet entered just 

below Crutcher’s right armpit. He fell to the pavement and was pronounced dead less 

than an hour later.  

In June 2017, the Estate sued Shelby and the City of Tulsa.3 As relevant to this 

appeal, the Estate brought a Fourth Amendment excessive-force claim against 

Shelby, a wrongful-death claim under Oklahoma law against the City, and Monell 

claims against the City for unconstitutional policies and practices resulting in 

Crutcher’s death. The Monell claims focus on an overall culture and custom of 

excessive force, encouraged by deficient training in the use of force, flawed hiring 

practices, and inadequate officer-misconduct investigations and discipline. The Estate 

 
3 The Estate also sued Turnbough and the TPD Chief of Police, but those 

defendants are not party to this appeal. 
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also alleged an equal-protection violation premised on a policy, practice, custom, or 

culture of intentional racially disparate enforcement.  

The district court granted the City’s motion to dismiss the Monell claims as 

inadequately pleaded. Later, the district court granted Shelby’s motion for summary 

judgment based on qualified immunity. Because no federal claims remained, it 

declined to exercise supplemental jurisdiction over the state-law wrongful-death 

claim against the City, dismissing that claim without prejudice.  

The Estate appeals.  

Analysis 

The Estate asks us to reverse the district court’s grant of summary judgment to 

Shelby on its excessive-force claim based on errors in the district court’s qualified-

immunity analysis. The Estate also argues that we should reverse the dismissal of its 

Monell claims against the City. We consider each issue in turn.  

I. Excessive-Force Claim Against Shelby  

The Estate sued Shelby under § 1983, which imposes civil liability for 

constitutional violations committed by state officials. It alleged that Shelby violated 

Crutcher’s Fourth Amendment right to be free from unreasonable seizures by using 

excessive force. But Shelby invoked qualified immunity, which “protects government 

officials from liability for civil damages insofar as their conduct does not violate 

clearly established statutory or constitutional rights of which a reasonable person 

would have known.” Tenorio v. Pitzer, 802 F.3d 1160, 1163 (10th Cir. 2015) 

(quoting Pearson v. Callahan, 555 U.S. 223, 231 (2009)). When a defendant invokes 
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qualified immunity, “[t]he plaintiff bears the burden of establishing both (1) that the 

defendant violated a constitutional right and (2) that the right had been clearly 

established by the time of the violation.”4 Id. at 1164. Courts are free to address these 

prongs in either order and may grant qualified immunity if the plaintiff fails to meet 

either one. See Pearson, 555 U.S. at 236. Here, the district court chose to address 

only the second prong, ruling at summary judgment that any constitutional violation 

was not clearly established.  

We review that decision de novo. Shepherd v. Robbins, 55 F.4th 810, 815 

(10th Cir. 2022). In doing so, we view “the evidence in the light most favorable to 

[the Estate] and resolve all factual disputes and draw all reasonable inferences in [its] 

favor.” Torres v. Madrid, 60 F.4th 596, 600 (10th Cir. 2023). And we will affirm 

summary judgment here only if “there is no genuine dispute as to any material fact 

and [Shelby] is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). We 

first discuss the relevant disputed facts and then consider each prong of the qualified-

immunity test.  

 
4 Noting a circuit split on the issue, the Estate additionally argues—for 

preservation purposes alone—that the defendant should bear the burden of proving a 
constitutional right is clearly established. But as it recognizes, we are bound by our 
precedent, which places the burden on the plaintiff. See, e.g., Tenorio, 802 F.3d 
at 1164. 
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A. Factual Disputes 

Before analyzing the qualified-immunity prongs, we address the key disputed 

facts. Because the Estate is the nonmoving party, we must adopt its view of the 

disputed facts for purposes of this appeal. See Torres, 60 F.4th at 600.  

To begin, we consider whether Crutcher complied with police commands to 

show his hands: Shelby says he made “continuous hand movements to his pockets,” 

Shelby Aplee. Br. 16, but the helicopter video—which captured the critical seconds 

leading up to the shooting as Crutcher approached the SUV—suggests otherwise.5 

Next, the parties dispute the position of the driver’s window of the SUV. 

Shelby and Turnbough say they fired because they thought Crutcher was reaching 

through the window to retrieve a weapon. Based on the amount of blood on the 

outside of the driver’s window and the absence of blood inside the SUV, however, 

the Estate maintains that the window was at least “mostly rolled up, which would 

have prevented [Crutcher] from being able to reach” inside the SUV. App. vol. 3, 

410. 

Relatedly, the parties disputed the precise position of Crutcher’s arms at the 

moment Shelby shot him. The district court sided with Shelby on that point, finding 

 
5 The Estate also suggests that the district court improperly resolved the issue 

of Crutcher’s compliance with Shelby’s commands to “stop moving, [to] get on his 
knees, and to show his hands.” App. vol. 3, 637. But the district court’s observation 
that Crutcher “ignored orders to stop and get on his knees as he slowly walked away 
. . . with his hands up” merely describes what can be seen in the helicopter video. Id. 
at 643. Crutcher did not stop and get on his knees; he kept walking with his hands 
raised. 
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that “Crutcher did at least lower his arm” before she fired. Id. at 637. But the 

helicopter video doesn’t clearly show Crutcher making such a movement. Shelby 

directs us to a blurry screenshot that supposedly shows Crutcher’s left arm reaching 

through the window at the moment she fired. According to Shelby’s own expert, 

however, her gun discharged in frame 1003 of that video, and the screenshot Shelby 

cites is of frame 1118. So whatever the image shows, it can’t help us determine the 

position of his hands before he was shot. 

Moreover, even if frame 1118 had captured the moment of the shooting, it is 

far too blurry to find that Crutcher undisputedly lowered his arms before Shelby 

fired. At summary judgment, we must accept the nonmoving party’s version of a 

material fact unless it is so “blatantly contradicted by the record . . . that no 

reasonable jury could believe it.” Scott v. Harris, 550 U.S. 372, 380 (2007). Frame 

1118 doesn’t come close to providing the necessary degree of clarity. The pixelated, 

birds-eye-view image fails to contradict the Estate’s assertion that Crutcher’s hands 

were raised—let alone refute it so compellingly that no reasonable jury could believe 

it. Absent such a contradiction, we must follow the Estate’s version of events and 

assume Crutcher did not lower his hands. 

We therefore proceed from this starting point: despite Crutcher’s partial 

compliance with police commands, Shelby shot Crutcher while he was standing with 

his hands up, unarmed, next to the mostly rolled-up driver’s side window, no weapon 

within reach. 
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B. Constitutional Violation 

The Estate argues Shelby violated Crutcher’s Fourth Amendment right to be 

free from excessive force. “An officer’s use of force is unconstitutional if it is 

‘objectively unreasonable’ as ‘judged from the perspective of a reasonable officer on 

the scene.’” Clerkley v. Holcomb, 121 F.4th 1359, 1364 (10th Cir. 2024) (quoting 

Graham v. Connor, 490 U.S. 386, 396–97 (1989)). Courts assess reasonableness 

based on the totality of the circumstances, paying “particular attention to three 

factors identified in Graham: ‘(1) the severity of the crime at issue, (2) whether the 

person poses an immediate threat to the safety of the officers or others, and 

(3) whether the person is actively resisting arrest or attempting to evade arrest by 

flight.’” Id. (cleaned up) (quoting Graham, 490 U.S. at 396).  

When a case involves deadly force, courts consider four additional factors 

(known as the Larsen factors) that guide their assessment of the threat a person 

posed: “(1) ‘whether the officers ordered the [person] to drop his weapon[] and the 

[person’s] compliance with police commands’; (2) ‘whether any hostile motions were 

made with the weapon towards the officers’; (3) ‘the distance separating the officers 

and the [person]; and (4) ‘the manifest intentions of the [person].’” Baca v. Cosper, 

128 F.4th 1319, 1325 (10th Cir.) (quoting Est. of Larsen ex rel. Sturdivan v. Murr, 

511 F.3d 1255, 1260 (10th Cir. 2008)), cert. denied, 146 S. Ct. 354 (2025); see also 

Clerkley, 121 F.4th at 1364 (noting that Tenth Circuit uses Larsen factors to assess 

threat posed by person for purposes of second Graham factor).  
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Here, all three Graham factors point in the same direction: that Shelby’s use of 

force was unreasonable. The first factor—the severity of the crime—favors the 

Estate, considering that Shelby suspected Crutcher of public intoxication and 

obstruction. These offenses are at most “non[]violent misdemeanors,” as the district 

court noted. App. vol. 3, 643; see also Okla. Stat. tit. 21, § 540 (defining 

misdemeanor obstruction); Tulsa, Okla., Ordinances, tit. 27, § 700 (punishing public 

intoxication with fine). That “weigh[s] against the use of significant force.” Est. of 

Taylor v. Salt Lake City, 16 F.4th 744, 763–64 (10th Cir. 2021).  

The same is true of the second Graham factor—the immediacy of the threat—

as illuminated by the four Larsen factors. See Graham, 490 U.S. at 396; Larsen, 

511 F.3d at 1260. There was no reason for Shelby to think Crutcher had a weapon, so 

the first and second Larsen factors necessarily favor the Estate. Shelby didn’t need to 

order Crutcher “to drop his weapon,” and Crutcher didn’t need to “compl[y]” with 

that directive, because he wasn’t holding anything dangerous (indeed, he raised his 

hands at Shelby’s request). Larsen, 511 F.3d at 1260. Likewise, Crutcher couldn’t 

make “any hostile motions” with a weapon he wasn’t holding. Id. As for the third 

Larsen factor, the ten-foot “distance separating” Shelby and Crutcher strongly weighs 

against the use of force, given Crutcher’s lack of a weapon. Id.; see also Est. of 

Harmon v. Salt Lake City, 134 F.4th 1119, 1127 (10th Cir. 2025) (finding five-to-

seven-foot distance to suspect armed with knife “didn’t necessarily create an 

imminent threat”). And on the fourth Larsen factor, the undisputed facts do not 

suggest that Crutcher, who had walked slowly toward the SUV with his hands in the 
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air, “manifest[ed any] intent[]” to harm Shelby or anyone else. Larsen, 511 F.3d 

at 1260. Together, these factors demonstrate that Crutcher posed even less of a threat 

than in a case like Walker v. City of Orem, where we concluded that using deadly 

force against a man holding a knife to his own wrist was unconstitutional. 451 F.3d 

1139, 1160 (10th Cir. 2006). 

Last, we reach the third Graham factor—whether the person was actively 

resisting arrest or attempting to evade arrest by flight. See 490 U.S. at 396. This, too, 

favors the Estate because Shelby’s own expert said that Crutcher “was not 

aggressively or actively resisting” or “fleeing.” App. vol. 3, 574. At most, Shelby’s 

expert said Crutcher was being “passively noncompliant.” Id. But such a “low level 

of resistance . . . ‘does not justify a severe use of force in response’ under this 

factor.” Krueger v. Phillips, 154 F.4th 1164, 1198–99 (10th Cir. 2025) (quoting Surat 

v. Klamser, 52 F.4th 1261, 1275 (10th Cir. 2022)). 

Shelby offers little to counter this analysis. She neither directly addresses 

prong one of the qualified-immunity analysis nor uses the Graham and Larsen factors 

to assess her use of force. Moreover, her briefing regularly fails to view the facts in 

the light most favorable to the Estate. For instance, she repeatedly recites that the 

window was rolled down and that Crutcher was reaching through it to grab a gun. But 

as we have explained, those are disputed facts, so we must assume that the window 

was mostly rolled up and that Crutcher was not reaching into the SUV or lowering 

his hands. Doing so, we conclude that the evidence supports the Estate’s claim that 

Shelby violated Crutcher’s constitutional rights by using unreasonable force.  
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B. Clearly Established  

At prong two, we consider whether the right Shelby violated was “clearly 

established”—meaning “confirmed by Supreme Court or Tenth Circuit precedent or 

the overwhelming weight of authority from other courts.” Finch v. Rapp, 38 F.4th 

1234, 1240 (10th Cir. 2022). In defining “clearly established” rights, we tread a fairly 

narrow path. On the one hand, the Supreme Court has “repeatedly told courts not to 

define clearly established law at too high a level of generality.” City of Tahlequah v. 

Bond, 595 U.S. 9, 12 (2021). On the other, “because excessive[-]force jurisprudence 

requires an all-things-considered inquiry with ‘careful attention to the facts and 

circumstances of each particular case,’ there will almost never be a previously 

published opinion involving exactly the same circumstances.” Casey v. City of 

Fed. Heights, 509 F.3d 1278, 1284 (10th Cir. 2007) (cleaned up) (quoting Graham, 

490 U.S. at 396). 

Ultimately, we need not engage in “a scavenger hunt for prior cases with 

precisely the same facts” to conclude that officials were “on notice of clearly 

established law.” Packard v. Budaj, 86 F.4th 859, 869 (10th Cir. 2023) (quoting 

Reavis v. Frost, 967 F.3d 978, 992 (10th Cir. 2020)). Instead, officers are put on 

notice of our decisions through their training and education and must draw 

commonsense parallels between the facts of prior cases and those they encounter in 

the field. See Hope v. Pelzer, 536 U.S. 730, 741 (2002) (rejecting requirement that 

cases be “fundamentally similar” and explaining “officials can still be on notice that 

their conduct violates established law even in novel factual circumstances”).  
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The Estate contends that the district court fell victim to the scavenger-hunt 

mentality by defining the right at issue too narrowly and improperly disregarding 

cases it cited below. We agree. In determining whether the right violated was clearly 

established, the district court framed the question with rigid specificity: 

[Whether] an officer can[] use deadly force on a suspect who[] has 
diminished capacity; was in an open, unconfined area; reportedly 
committed only non[]violent misdemeanors; ignored orders to stop and 
get on his knees as he slowly walked away from an officer towards a 
parked vehicle with his hands up; and when he reached the door of the 
vehicle lowered his arm. 
 

App. vol. 3, 643. Of course, this account fails to assume that Crutcher kept his hands 

raised when he reached the door of the vehicle. But leaving that aside, the district 

court’s articulation of the issue systematically recites the facts of this case and this 

case alone, straying into the forbidden territory of requiring “fundamental[] 

similar[ity].” Hope, 536 U.S. at 741. 

As the Estate argues, the proper iteration of the right is broader and hinges on 

the use of deadly force against an unarmed individual who poses no threat. Unlike 

formulations we have rejected as too broad—for instance, the overarching principle 

that officers can’t use excessive force—“[t]his formulation of the right meets the 

clearly established test by avoiding generalities in favor of a right tailored to the 

essential facts of this case.” King v. Hill, 615 F. App’x 470, 477 (10th Cir. 2015).6 

Indeed, that is exactly how subsequent cases have framed the right. In Finch, we 

 
6 We rely on King for its persuasive value. See Fed. R. App. P. 32.1(a); 

10th Cir. R. 32.1(A). 
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explained it was clearly established “that an officer, even when responding to a 

dangerous reported situation, may not shoot an unarmed and unthreatening suspect.” 

38 F.4th at 1243. And in Clerkley, we noted it was “clear . . . that an officer 

responding to a potentially dangerous situation could not use deadly force against an 

unarmed, nonthreatening person.”7 121 F.4th at 1367. 

This right was clearly established years before Shelby shot Crutcher in 2016. 

In Tennessee v. Garner, the Supreme Court established the baseline principle that 

“[a] police officer may not seize an unarmed, nondangerous suspect by shooting him 

dead.” 471 U.S. 1, 11 (1985). In Zuchel v. Spinharney, we upheld the denial of 

qualified immunity where an officer shot a man holding nail clippers who was neither 

charging the officer nor stabbing at him. 890 F.2d 273, 274–76 (10th Cir. 1989). We 

reached the same result in Zia Trust Co. ex rel. Causey v. Montoya, where an officer 

shot the driver of a van stuck on a pile of rocks when the driver revved the engine 

and the vehicle jumped forward. 597 F.3d 1150, 1152–53 (10th Cir. 2010). So too in 

Walker, a 2006 case, where police shot a reportedly suicidal man who was holding a 

knife to his own wrist and did not threaten officers.8 451 F.3d at 1160. 

 
7 We are free to cite precedent that postdates the underlying incident in 

determining the appropriate level of generality for purposes of the clearly established 
inquiry. See, e.g., Wise v. Caffey, 72 F.4th 1199, 1209 (10th Cir. 2023) (relying on 
2021 Supreme Court decision concerning level of generality in clearly established 
analysis of 2018 incident); Frasier v. Evans, 992 F.3d 1003, 1021 (10th Cir. 2021) 
(same for 2018 Supreme Court decision and 2014 incident). 

8 The district court faulted the Estate for failing to cite this published authority. 
But courts analyzing clearly established law—both district and appellate—are not 
limited to authority cited by the parties. See Elder v. Holloway, 510 U.S. 510, 511–12 
(1994) (explaining “appellate review of qualified immunity dispositions is to be 
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Although there are factual variations between those cases and the one at hand, 

in all, “a reasonable officer would have recognized that the plaintiff was unarmed and 

nonthreatening.” Clerkley, 121 F.4th at 1366–67 (synthesizing Zuchel, Zia Trust, 

Walker, and others). And we need not find “a court decision with identical facts to 

establish clearly that it is unreasonable to use deadly force when the force is totally 

unnecessary to restrain a suspect or to protect officers, the public, or the suspect 

himself.” Finch, 38 F.4th at 1243 (quoting Zia Tr. Co., 597 F.3d at 1155). 

Viewing the disputed facts in the Estate’s favor, Shelby violated Crutcher’s 

clearly established constitutional rights, so we reverse the district court’s grant of 

summary judgment based on qualified immunity and remand for further proceedings. 

We also direct the district court to reconsider its dismissal of the Estate’s state-law 

wrongful-death claim, since the district court only declined supplemental jurisdiction 

because no federal claims remained. See Baca v. Sklar, 398 F.3d 1210, 1222 n.4 

(10th Cir. 2005) (directing district court to reconsider remand of state-law claims to 

state court after reversing summary judgment on federal claim).  

II. Monell Claims Against the City  

The Estate next argues that the district court erred in dismissing its Monell 

claims against the City for failure to state a claim under Federal Rule of Civil 

 
conducted in light of all relevant precedents”); Hardy v. Rabie, 147 F.4th 1156, 1168 
(10th Cir. 2025) (applying same principle to district courts). Of course, courts remain 
free to apply traditional waiver and forfeiture principles if the clearly established 
issue is inadequately briefed. See, e.g., Sawyers v. Norton, 962 F.3d 1270, 1286 
(10th Cir. 2020). 
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Procedure 12(b)(6). Our review is de novo. Waller v. City & Cnty. of Denver, 

932 F.3d 1277, 1282 (10th Cir. 2019). In assessing whether a plaintiff states a claim 

for relief, “we ‘must accept all the well-pleaded allegations of the complaint as true 

and must construe them in the light most favorable to the plaintiff.’” Id. (quoting 

Alvarado v. KOB-TV, L.L.C., 493 F.3d 1210, 1215 (10th Cir. 2007)). But “mere 

labels and conclusions and a formulaic recitation of the elements of a cause of action 

will not suffice.” Id. (cleaned up) (quoting Khalik v. United Air Lines, 671 F.3d 1188, 

1191 (10th Cir. 2012)).  

“[U]nder § 1983, local governments are responsible only for ‘their own illegal 

acts,’” meaning “[t]hey are not vicariously liable . . . for their employees’ actions.” 

Connick v. Thompson, 563 U.S. 51, 60 (2011) (quoting Pembaur v. Cincinnati, 

475 U.S. 469, 479 (1986)). So, “[t]o establish a claim for damages under § 1983 

against municipal entities or local government bodies, the plaintiff must prove (1) the 

entity executed a policy or custom (2) that caused the plaintiff to suffer deprivation 

of constitutional or other federal rights.” Thao v. Grady Cnty. Crim. Just. Auth., 

159 F.4th 1214, 1227 (10th Cir. 2025) (quoting Moss v. Kopp, 559 F.3d 1155, 1168 

(10th Cir. 2009)). There are five types of qualifying municipal policies or customs: 

(1) a formal regulation or policy statement; (2) an informal custom 
amounting to a widespread practice that, although not authorized by written 
law or express municipal policy, is so permanent and well[-]settled as to 
constitute a custom or usage with the force of law; (3) the decisions of 
employees with final policymaking authority; (4) the ratification by such 
final policymakers of the decisions—and the basis for them—of 
subordinates to whom authority was delegated subject to these 
policymakers’ review and approval; or (5) the failure to adequately train or 
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supervise employees, so long as that failure results from deliberate 
indifference to the injuries that may be caused. 

Id. (quoting Waller, 932 F.3d at 1283). 

The Estate’s three Monell claims all fall into the fifth category: the City failed 

to properly train Shelby, failed to properly screen Shelby before hiring her, and failed 

to investigate or discipline officers for misconduct, thereby creating a “code of 

silence.”9 To state a claim for § 1983 municipal liability on any of these theories, the 

Estate must show (1) a policy or custom—that is, the City provided “deliberately 

indifferent training or supervision”; and (2) causation—in other words, a close 

relationship between the practice and the constitutional violation, such “that ‘the 

municipality was the moving force behind the injury alleged.’” Schneider v. City of 

Grand Junction Police Dep’t, 717 F.3d 760, 770 (10th Cir. 2013) (cleaned up) 

(quoting Bd. of Cnty. Comm’rs v. Brown, 520 U.S. 397, 404 (1997)).  

As a threshold matter, the Estate argues the district court improperly applied a 

heightened pleading standard to its Monell claims. As the Estate notes, federal courts 

 
9 The Estate’s Monell claims suffer from a frustrating lack of clarity. Its 

operative complaint asserted seven federal claims against the City: two premised on 
the officers’ use of excessive force; one premised on equal protection; one premised 
on due process; two clearly labeled as Monell claims, asserting deliberately 
indifferent policies and practices; and one alleging deliberately indifferent hiring. But 
on appeal, the Estate’s opening brief argues only Monell claims related to the use of 
excessive force, focusing on the City’s training, hiring, and disciplinary practices and 
policies (often without any clear delineation between theories). And although the 
Estate’s reply brief includes a footnote purporting to also appeal the equal-protection 
Monell claim, it has waived any such argument by failing to argue its merits in either 
brief. See Toevs v. Reid, 685 F.3d 903, 911 (10th Cir. 2012). We therefore narrow our 
focus to the three theories of Monell liability that the Estate adequately presents on 
appeal.  
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cannot apply “more stringent . . . pleading requirements . . . in civil[-]rights cases 

alleging municipal liability.” Leatherman v. Tarrant Cnty. Narcotics Intel. & 

Coordination Unit, 507 U.S. 163, 164 (1993);10 see also Fed. R. Civ. P. 8(a) 

(requiring “short and plain statement of the claim showing that the pleader is entitled 

to relief”).  

Even so, in the Monell context, simply alleging the existence of a policy is not 

enough to state a claim. See Pyle v. Woods, 874 F.3d 1257, 1266 (10th Cir. 2017) 

(describing such a pleading as “the type of ‘formulaic recitation of the elements of a 

cause of action’ that is insufficient to meet the Twombly pleading standard” (quoting 

Twombly, 550 U.S. at 555)). A plaintiff must include “factual allegations sufficient to 

support a plausible inference” that a policy caused his injuries. Id.  

That is exactly the standard that the district court applied. It explained that a 

plaintiff must “plead[] factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.” App. vol. 1, 199 

(quoting Iqbal, 556 U.S. at 678). And it described what would fall short: “labels and 

conclusions,” “a formulaic recitation of the elements of a cause of action,” or “naked 

assertions devoid of further factual enhancement.” Id. (cleaned up) (quoting Iqbal, 

556 U.S. at 678). Contrary to the Estate’s assertion, the district court did not hold it 

to a heightened pleading standard.  

 
10 Leatherman predated the Supreme Court’s decisions in Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. 662 (2009). As such, 
it relied on the now-outdated notion of “notice pleading.” Leatherman, 507 U.S. 
at 168. We apply the pleading standard as clarified by Twombly and Iqbal. 
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Nor did the district court err in dismissing the Monell claims, which we now 

examine in detail.  

A. Failure to Train  

Beginning with its failure-to-train claim, the Estate suggests that the district 

court erred in concluding that it didn’t “articulate what the training policies and 

procedures were[] or explain how they were deficient.” App. vol. 1, 202. According 

to the Estate’s operative complaint, despite Tulsa’s “history of high rates of 

excessive[-]force complaints” and “racially disparate outcomes in . . . the use of force 

against [Black people],” the City failed to train officers in deescalating situations and 

interacting with individuals with diminished capacity—even after the Tulsa Mayor’s 

Policy & Community Coalition advised TPD of the need for body cameras and 

implicit-bias training. Id. at 121. As a result, the Estate alleged, TPD developed a 

“culture of ‘you hesitate and you die’” and fostered the perception that “there is a war 

against cops.” Id. at 120. In further support, the Estate cited comments Shelby made 

in a television interview crediting her training for the decision to shoot Crutcher.  

Recall that to state a failure-to-train claim, a plaintiff must demonstrate 

deliberate indifference. Waller, 932 F.3d at 1283–84. Doing so depends on showing 

the municipality “ha[d] actual or constructive notice that its action or failure to act 

[wa]s substantially certain to result in a constitutional violation, and it consciously or 

deliberately cho[se] to disregard the risk of harm.” Schneider, 717 F.3d at 771 

(quoting Barney v. Pulsipher, 143 F.3d 1299, 1307 (10th Cir. 1998)). “Without notice 

that a course of training is deficient in a particular respect, decisionmakers can hardly 
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be said to have deliberately chosen a training program that will cause violations of 

constitutional rights.” Connick, 563 U.S. at 62. To establish constructive notice, 

“[a] pattern of similar constitutional violations by untrained employees is ‘ordinarily 

necessary.’” Id. (quoting Brown, 520 U.S. at 409). 

Here, the Estate fails to plausibly allege “[a] pattern of similar constitutional 

violations by untrained employees.” Id. The only support for such a pattern is the 

Estate’s allegation that TPD has a “history of high rates of excessive[-]force 

complaints.” App. vol. 1, 121. But without more information about prior incidents—

including whether constitutional violations occurred—we can’t determine their 

similarities to the case at hand or say that the City was on notice that its training was 

deficient. Cf. Connick, 563 U.S. at 62–63 (concluding that plaintiff could not show 

deliberate indifference where prior incidents were not similar to the violation at 

issue).  

True, in a “narrow range of circumstances,” constructive notice can be found 

without a pattern if “a violation of federal rights is a ‘highly predictable’ or ‘plainly 

obvious’ consequence of a municipality’s action or inaction.” Barney, 143 F.3d 

at 1307–08 (quoting Brown, 520 U.S. at 409). For example, “city policymakers know 

to a moral certainty that their police officers will be required to arrest fleeing felons,” 

so failing to train them on “the constitutional limitations on the use of deadly force” 

could constitute deliberate indifference. City of Canton v. Harris, 489 U.S. 378, 390 

n.10 (1989). But the Estate’s allegation that the City failed to train officers on de-

escalation and related matters “does not fall within the narrow range of Canton’s 
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hypothesized single-incident liability.” Connick, 563 U.S. at 64. Instead, the Estate 

takes issue with “the nuance of the allegedly necessary training” rather than the 

complete absence of training that Canton imagined. Id. at 67. Thus, because the 

Estate did not plausibly allege deliberate indifference, it failed to state a claim 

against the City for failure to train. 

B. Failure to Screen 

Turning to the failure-to-screen claim, the Estate suggests it pleaded Monell 

liability by alleging the City neglected to adequately investigate Shelby’s past. The 

complaint alleges that even a cursory background check would have revealed that 

Shelby had brandished a knife during a domestic dispute, used a shovel to damage a 

car, and threatened someone with violence—incidents that respectively served as the 

basis of a police report and two protective orders against her.  

In the screening context, the Supreme Court has noted a “particular danger that 

a municipality will be held liable for an injury not directly caused by a deliberate 

action attributable to the municipality itself,” as “[e]very injury suffered at the hands 

of a municipal employee can be traced to a hiring decision in a ‘but-for’ sense.” 

Brown, 520 U.S. at 410. To that end, “[t]he Supreme Court has made clear that the 

failure to conduct a sufficient background check on a job applicant is insufficient in 

itself to satisfy the deliberate[-]indifference element.” Waller, 932 F.3d at 1285. 

Instead, deliberate indifference occurs “[o]nly where adequate scrutiny of an 

applicant’s background would lead a reasonable policymaker to conclude that the 
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plainly obvious consequence of the decision to hire the applicant would be the 

deprivation of a third party’s federally protected right.” Brown, 520 U.S. at 411. 

Here, the allegations of violence in Shelby’s past may suggest her use of force 

against Crutcher was more likely. But the applicable legal standard is stricter than 

that. It is not plausible to infer from three incidents that resulted in allegations of 

violent or aggressive behavior—none of which resulted in physical injury or 

conviction—that a “plainly obvious consequence of the decision to hire” Shelby 

would be “the deprivation of a third party’s federally protected right.” Id. (emphasis 

added). We therefore conclude that the Estate failed to plead a plausible failure-to-

screen claim. 

C. Failure to Investigate or Discipline 

The Estate’s final premise for excessive-force liability relates to the City’s 

allegedly deficient use-of-force investigations and officer discipline, which it says 

created a “code of silence” around misconduct. In support of this claim, the Estate 

points to its allegations that TPD inadequately investigates (or refuses to investigate) 

officer-misconduct complaints; discourages the district attorney from pursuing 

criminal investigations into officer-involved shootings; found a policy violation in 

just one of 61 deadly force incidents in an eight-year period; never disciplined Shelby 

or any other officers present at the scene of Crutcher’s shooting; and failed to 

implement mandatory body cameras. 

These allegations fall short of showing causation. Although the Estate 

plausibly alleges that neither Shelby nor any officer at the scene faced discipline, 
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“[r]arely if ever is ‘the failure of a police department to discipline in a specific 

instance an adequate basis for municipal liability under Monell.’” Schneider, 

717 F.3d at 777 (cleaned up) (quoting Butler v. City of Norman, 992 F.2d 1053, 1056 

(10th Cir. 1993)). Indeed, “[b]asic principles of linear time prevent us from seeing 

how conduct that occurs after the alleged violation could have somehow caused that 

violation.” Waller, 932 F.3d at 1289 (cleaned up) (quoting Cordova v. Aragon, 

569 F.3d 1183, 1194 (10th Cir. 2009)). As for the allegations of prior investigative 

and disciplinary failures, the Estate fails to allege that any of the misconduct 

complaints or officer-involved shootings involved excessive force, rendering their 

relevance purely speculative. Thus, the Estate’s disciplinary “allegations in this case 

are too general, encompassing too ‘wide a swath of conduct,’ to ‘nudge [its] claims 

across the line from conceivable to plausible.’” Id. (cleaned up) (quoting Khalik, 

671 F.3d at 1191). 

In sum, the district court correctly dismissed the Estate’s Monell claims for 

excessive force based on failure to train, screen, and investigate or discipline officers.  

Conclusion 

Because the district court failed to view the facts in a light most favorable to 

the Estate and defined clearly established law at too granular a level, we reverse the 

grant of summary judgment to Shelby. But we affirm the district court’s dismissal of 

the Estate’s various Monell claims because they fail to plausibly state municipal 

liability. 
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