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Securities Litigation 2025 Year-End Update 
This update provides an overview of the major developments in federal and state securities 
litigation since our 2025 Mid-Year Securities Litigation Update. 

This update covers the following 2025 developments: 

• We discuss one pending case that will be decided this term, another for which the court
has granted review, and a third with a pending certiorari petition. We also discuss a
recent precedential decision out of the Third Circuit that cabins the role of securities law
relative to other types of corporate misconduct.

• We discuss recent decisions from the Delaware Supreme Court and Delaware Court of
Chancery, including those addressing the constitutionality of Senate Bill 21, the line
between employment law and corporate governance, demand futility in the case of an
expressly neutral company, the controlling stockholder standard, and Brophy claims
based on access to confidential information.

• In the Industry Developments section, we again cover (A) recent developments in the
cryptocurrency and artificial intelligence (AI) space, and (B) developments involving
issues that cut across several industries—e.g., environmental, social, and governance
(ESG) and diversity, equity, and inclusion (DEI) policies and disclosures.

• Class certification continues to be an active battleground in securities litigation. Below, we
discuss recent “mismatch” challenges after Goldman, market efficiency challenges in the
context of meme stocks, and a pending appeal in the Fourth Circuit concerning the
sufficiency of a generalized expert methodology under Comcast Corp. v. Behrend, 569
U.S. 27 (2013).
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I. FILING AND SETTLEMENT TRENDS

A recent NERA Economic Consulting (NERA) study provides an overview of federal securities 
litigation filings in 2025.  This section highlights several notable trends. 

A. Filing Trends

Figure 1 below reflects the federal filing rates from 1996 through the end of 2025.  In 2025, 207 
federal cases were filed.  That number is a decrease from the number of cases filed in 2024.  It is 
also considerably lower than in the peak years of 2017-2019.  Note, however, that this figure 
does not include class action suits filed in state court or state court derivative suits, including 
those in the Delaware Court of Chancery. 
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Figure 1: 

B. Mix Of Cases Filed In 2025

1. Filings By Industry Sector

As shown in Figure 2 below, the distribution of non-merger objections and non-crypto 
unregistered securities filings in 2025 varied somewhat from 2024.  Notably, after a dip in 2023, 
the “Health and Technology Services” sector percentage rose again in 2025, surpassing levels 
seen in 2021 and 2022.  On the other hand, the percentage of “Electronic Technology and 
Technology Services” dropped slightly in 2025.  Together, “Health and Technology Services” and 
“Electronic Technology and Technology Services” filings once again comprised well over 50% of 
filings.  Meanwhile, “Finance” sector filings decreased from 11% to 9%. 



Figure 2: 

2. Filings By Type

As shown in Figure 3 below, Rule 10b-5 filings made up the vast majority of federal filings this 
year. 



Figure 3: 

3. Filings By Circuit

Figure 4 provides insight into the distribution of federal filings by Circuit.  Most filings occur in the 
Second and Ninth Circuits.  Filings in the Second Circuit were consistent with 2024.  In contrast, 
the number of filings in the Ninth Circuit was down significantly from 2024 levels. 



Figure 4: 

4. Event-Driven And Other Special Cases

Figure 5 illustrates trends in the number of event-driven and other special case filings since 
2021.  The number of Artificial Intelligence-related filings continued to increase in 2025.  By 
contrast, SPAC and Cybersecurity and Customer Privacy Breach filings have decreased notably 
since 2021. 



Figure 5: 

C. Settlement Trends

As reflected in Figure 6 below, the average settlement value in 2025 was $40 million.  This is a 
slight drop from last year, but roughly consistent with recent years on an inflation-adjusted 
basis.  (Note that the average settlement value excludes merger-objection cases, crypto 
unregistered securities cases, and cases settling for more than $1 billion or $0 to the class.) 



Figure 6: 

As for median settlement value, it increased notably from $14 million in 2024 to $17 million in 
2025.  In absolute and inflation-adjusted terms, that is the highest figure in at least a 
decade.  (Note that median settlement value excludes settlements over $1 billion, merger 
objection cases, crypto unregistered securities cases, and zero-dollar settlements.) 



Figure 7: 

II. WHAT TO WATCH FOR IN THE SUPREME COURT

A. FS Credit Opportunities Corp. v. Saba Capital Master Fund: Supreme Court Hears Oral
Argument on Whether Section 47(b) Provides a Private Right of Action.

In FS Credit Opportunities Corp. v. Saba Capital Master Fund, the Supreme Court agreed to 
address an asserted circuit split as to whether the Investment Company Act of 1940 (ICA) 
provides a private right of action and a rescission remedy for substantive violations of its 
provisions.  145 S. Ct. 2842 (2025).  In 2024, the Second Circuit allowed the plaintiff, Saba 
Capital, to challenge certain resolutions adopted by closed-end funds in which Saba was invested 
under § 47(b).  Saba Cap. Master Fund, LTD. v. BlackRock ESG Cap. Allocation Tr., 2024 WL 
3174971, at *1 (2d Cir. June 26, 2024).  



The Court heard oral argument on December 10, 2025, and much of the discussion centered 
around legislative history and intent.  Counsel for Petitioners argued that § 47(b) contains no 
private right of action because Congress did not “speak clearly and unambiguously,” Oral Tr. 
4:13-15, and Congress has already “vested the SEC with an array of powers to enforce the ICA, 
from investigation and rulemaking to exemption and filing suit,” diminishing any need for a 
concurrent enforcement mechanism, id. 5:20-25.  The U.S. Solicitor General’s Office also 
supported Petitioners’ position, arguing that the “SEC is the primary regulator in this area. . . . It 
brings enforcement actions. . . . [F]or private parties to come in and seek to upset these contracts 
that the SEC is aware of . . . we don’t think Congress anticipated that necessarily.”  Id. 54:5-
16. Counsel for Respondents argued that § 47(b) contained an “express cause of action” and
that Congress clearly intended for private parties to have a right of action in federal court.  Id.
55:14-57:24.  The deciding vote may come from Justice Kavanaugh, who called the case
“extremely close.”  Id. 22:14.  Justice Kavanaugh seemed primarily concerned with the effect of
directing litigation to the state courts, as that may be the practical consequence of finding no
implied cause of action in the ICA.  Id. 23:13-24:16, 26:11-18, 28:3-6.  A decision following this
oral argument is expected between March and June.

B. SEC v. Sripetch: Supreme Court Agrees to Address Required Showing for
Disgorgement Awards.

The Supreme Court recently granted certiorari in the case of SEC v. Sripetch.  In that case, the 
SEC successfully sought disgorgement against the defendant, Ongkaruck Sripetch, for securities 
fraud.  SEC v. Sripetch, 154 F.4th 980, 984-85 (9th Cir. 2025).  Sripetch and the other defendants 
allegedly orchestrated scalping and pump and dump schemes in a number of penny stocks.  SEC 
v. Sripetch, 2024 WL 1546917, at *2-3 (S.D. Cal. Apr. 8, 2024).  On appeal, Sripetch argued that
disgorgement was an improper remedy because the SEC failed to show victims had suffered
pecuniary harm.  Sripetch, 154 F.4th at 985. The Ninth Circuit, siding with case law from the First
Circuit, held that no such showing was required “as a precondition to a disgorgement award
under [15 U.S.C.] § 78u(d)(5) or (d)(7).”  Id. at 989.  This broadened a potential circuit split, as the
Second Circuit requires a showing of pecuniary harm.  SEC v. Govil, 86 F.4th 89, 111 (2d Cir.
2023).  The Supreme Court has agreed to address this, Sripetch v. SEC, 2026 WL 73091 (U.S.
Jan. 9, 2026), and we will provide updates as the case proceeds.

C. Barton v. SEC: Defendant Seeks Supreme Court Review of Fifth Circuit’s Broad Grant of
a Receivership Over Defendant’s Assets.

The Supreme Court has yet to rule on a certiorari petition in the case of SEC v. Barton.  The SEC 
initiated civil proceedings in Barton to recover investor funds allegedly obtained by fraud, leading 
the district court to place half of the defendant’s companies in receivership.  SEC v. Barton, 135 
F.4th 206, 214 (5th Cir. 2025).  The Fifth Circuit affirmed the district court’s opinion, holding that
the district court could install a receivership over entities that “received or benefited from assets
traceable to [defendant’s] alleged fraudulent activities that are the subject of this
litigation.”  Id.  The panel reasoned that any benefit from the disputed funds, no matter how small,
could justify receivership over an entity because requiring a larger benefit would incentivize



shuffling funds around multiple entities.  Id. at 221. 

In his petition, Barton argues that the Fifth Circuit’s ruling is unduly punitive, asserting that 
receiverships must be more closely tailored to the disputed property, as they otherwise constitute 
a pre-trial punishment in personam, not an in rem protective measure.  Petition for Writ of 
Certiorari at 18, Barton v. SEC, No. 25-465.  Barton submits that this broad seizure of assets was 
unknown at the time of the country’s founding, such that the SEC’s statutory grant to seek 
“equitable relief” would not include this sweeping seizure power in light of the Court’s recent 
limitations on equitable relief.  Id. at 24. 

D. Handal v. Innovative Indus. Props., Inc.: Third Circuit Cabins Securities Litigation in
Cases of General Corporate Misconduct.

The Third Circuit recently affirmed the dismissal of a lawsuit for failing to state a claim under 
§§ 10(b) and 20(a).  Handal v. Innovative Indus. Props., Inc., 157 F.4th 279, 287 (3d Cir.
2025).  Defendant Innovative Industrial Properties, Inc. (Innovative), a real estate investment
trust, allegedly was defrauded by one of its tenants, a cannabis enterprise called Kings
Garden.  Id. at 286.  Before Kings Garden’s alleged fraud was brought to light, Innovative’s
securities filings included remarks regarding its due diligence and monitoring processes on
prospective and current tenants, along with praise for Kings Garden during earnings calls.  Id. at
288-91.  After Kings Garden’s alleged fraud was revealed, plaintiff-shareholders of Innovative
alleged that Innovative violated §§ 10(b) and 20(a) by making false or misleading statements
regarding Kings Garden.  Id. at 288.

The Third Circuit held that even if Innovative’s diligence was considered “subpar,” “Innovative 
never promised that its diligence would meet any particular standard of thoroughness” and such 
oversight does not necessarily make way for securities litigation.  Id. at 295.  The Third Circuit 
noted that neither “corporate trauma” nor “ordinary negligence” amounts to securities fraud, and 
that the antifraud provisions do not function as “a general charter of shareholder protection.” Id. at 
286 (citation omitted).  With no currently pending certiorari petition, the decision could remain an 
important limitation on the reach of the securities laws at least within the Third Circuit. 

III. DELAWARE DEVELOPMENTS

A. Delaware Supreme Court Concludes Challenged Aspects of Senate Bill 21 Are
Constitutional.

As discussed in our Client Alert from last year, Senate Bill 21 (SB 21) lowered Delaware courts’ 
scrutiny of controlling stockholder transactions under certain circumstances, provided a safe 
harbor, and strengthened the presumption that a public company director is disinterested and 
independent.  On May 6, 2025, plaintiff Thomas Rutledge, a stockholder, filed a derivative action 
challenging a transaction between Clearway Energy, Inc. (Clearway) and its controlling 
stockholder Clearway Energy Group LLC, alleging that the former overpaid in purchasing a 
project from the latter.  Appellee’s Br. at 16, Rutledge v. Clearway Energy Group LLC, C.A. 
No. 248 (Del. Jul. 31, 2025).  The defendants moved to dismiss and on June 6, 2025, the Court 
of Chancery granted Rutledge’s unopposed motion to certify two constitutional questions to the 
Delaware Supreme Court.  Intervenor’s Br. at 12-13.  Gibson Dunn represents Clearway in this 
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matter. 

On November 5, 2025, the Delaware Supreme Court heard oral argument in Rutledge v. 
Clearway Energy Group LLC.  Two questions were at issue on appeal:  (1) whether Section 1 of 
SB 21 (codified at 8 Del. C. § 144), which eliminates the Court of Chancery’s ability to award 
“equitable relief” or “damages” where safe harbor provisions are satisfied, violates the Delaware 
Constitution by depriving the Court of Chancery of its equitable jurisdiction, and (2) whether 
Section 3 of SB 21, which applies the safe harbor provisions to breach of fiduciary duty claims 
arising from acts or transactions that occurred before the date SB 21 was enacted, violates the 
Delaware Constitution.  Appellant’s Br. at 1. 

On the first question, Appellant contended that Section 1 of SB 21 violates Article IV, Section 10 
of the Delaware Constitution by “reduc[ing] the Court of Chancery’s equitable powers below the 
general equity jurisdiction of the High Court of Chancery of Great Britain as it existed prior to the 
separation of colonies” without “creat[ing] an adequate alternative remedy.”  Appellant’s Br. at 13-
14. 

In response, Clearway rejected this characterization and argued that the provision is permissible 
because it does not limit the Court of Chancery’s jurisdiction to hear fiduciary duty disputes, 
modify the contours of any fiduciary duty, or curtail the remedies the Court of Chancery can 
issue.  Appellee’s Br. at 4.  Instead, Clearway contended that SB 21 provides only a “review 
framework” for the Court of Chancery to apply in “resolving fiduciary duty claims involving 
interested transactions,” which remain within the Court of Chancery’s jurisdiction.  Id. 

Intervenor the State of Delaware on behalf of Governor Matthew Meyer, likewise asserted that 
the amendments to Section 144 were constitutionally permissible.  Intervenor’s Br. at 1.  It argued 
that the safe harbor provisions follow a “long tradition” of the Delaware General Assembly 
amending the DGCL to define the contours of directors’ and officers’ duties and the standards 
that the Court of Chancery applies in evaluating claims of breach of those duties. Id. at 2.  It 
continued that “[s]uch amendments do not diminish ‘the jurisdiction and powers vested by the 
laws of this State in the Court of Chancery’ or otherwise violate its traditional equitable jurisdiction 
because they do not alter its power to adjudicate fiduciary breach claims.”  Id. 

On the second question, Appellant asserted that Section 3 of SB 21 violates Article I, Section 9 of 
the Delaware Constitution by depriving parties “of their property rights, i.e., causes of action that 
accrued before [SB 21] was enacted.”  Appellant’s Br. at 32. 

In response, Clearway argued that Section 144 is not unconstitutionally retroactive for two 
reasons.  First, Section 144 does not eliminate any fiduciary duty claims but alters the framework 
under which they are adjudicated.  Appellee’s Br. at 4.  Second, while Section 144 does not 
“extinguish any vested right,” based on longstanding precedent, the General Assembly may 
impose new obligations on vested rights so long as they rationally serve the public interest, which 
Section 144 does.  Id. at 4-5. 

On this issue, the Intervenor asserted that Appellant “misapprehend[ed] both the Constitution and 
the nature of stockholder claims.”  Intervenor’s Br. at 3.  Rather, the Intervenor claimed that 
where the General Assembly intends to apply retroactive obligations, the Delaware Constitution 
only requires that the Assembly act with a “legitimate purpose,” and the Assembly’s desire to 
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address recent judicial decisions that, in its view, negatively impacted the state’s corporate law 
constitutes a legitimate purpose.  Id.  Additionally, the Intervenor asserted that no vested rights 
exist in derivative claims because they arise from statutory corporate law which the General 
Assembly is free to amend pursuant to its plenary powers.  Id. 

On February 27, 2026, the Delaware Supreme Court concluded the challenged provisions of SB 
21 are constitutional under the Delaware Constitution, having neither divested the Court of 
Chancery of equity jurisdiction nor retroactively extinguished any vested plaintiff rights.  On the 
former, the Court held that “Rutledge ha[d] not met his burden of overcoming the presumption of 
SB 21’s constitutional validity,” and that “[t]he General Assembly’s enactment of SB 21 f[ell] within 
the broad and ample sweep of its legislative power.”  Slip Op. at 31 (quotation marks 
omitted).  On the latter, the Court concluded the same—that “Rutledge ha[d] not met his burden 
of overcoming the presumption that § 3 of SB 21 is constitutionally valid.”  Id. at 37. 

The decision both reinforces the legislature’s important role in shaping Delaware’s corporate law 
and provides assurance to corporations and investors that they can trust that Delaware’s 
corporate law means what it says and that when the legislature changes the law—including in the 
wake of judicial decisions interpreting it—Delaware courts will give effect to that law.  For 
additional insight into the case, see Law.com’s Litigators of the Week. 

B. Chancery Draws Line Between Employment Law and Corporate Governance.

The point at which employment law ends and Delaware corporate law begins has been subject to 
some debate by Delaware commentators and courts in recent years.  In Brola ex rel. Credit Glory 
Inc. v. Lundgren, __ A.3d __, 2025 WL 3439671 (Del. Ch. Dec. 1, 2025), the Delaware Court of 
Chancery drew a clear line between the two bodies of law in dismissing a stockholder derivative 
complaint for failing to plead demand futility.  As the court explained, the “core issue” in Brola was 
“whether corporate law can be broadened to encompass interpersonal workplace disputes.”  Id. 
at *4.  In the court’s view, “it c[ould] not.”  Id. 

Credit Glory Inc. has two directors and two stockholders:  Alex Brola (the plaintiff) and 
Christopher Lundgren (the defendant).  Id. at *1.  The defendant, also formerly an officer, 
“allegedly ‘used his positions at the Company to sexually harass its employees and expose them 
to his reprehensible racist views and conduct.’”  Id.  The defendant’s behavior resulted in 
judgments against the company totaling over $1.8 million and a derivative lawsuit brought against 
him.  See id.  In the derivative action, the plaintiff sought to hold the defendant “liable to the 
Company for th[e] judgments and other losses on the theory that Lundgren’s actions breached 
his duty of loyalty.”  Id. 

The court dismissed the plaintiff’s claim for failing to plead demand futility under Rule 23.1.  Id. at 
*7.  The question for demand futility purposes was whether demand was excused because the
defendant faced a substantial likelihood of liability; a question that itself turned on the viability of
the plaintiff’s underlying claim.  Id. at *3.  As to that claim, the court explained, “fiduciary liability is
not a catch-all for every wrong committed in the workplace simply because the perpetrator
happens to hold a title.  Egregious interpersonal misconduct, even when violative of employment
law and company policy, generally falls outside the scope of Delaware corporate law.”  Id. at
*5.  Such was the case here: “[h]owever deplorable, [the defendant’s] harassment and bigotry
were personal malfeasance, not a misuse of his corporate office.”  Id.
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In support of its decision, the court reasoned that, “aside from the risk of doctrinal sprawl,” several 
other factors militated against the plaintiff’s “invitation to place workplace misconduct under the 
banner of fiduciary duty.”  Id. at *6.  They included the fact that employment “disputes are 
regulated by comprehensive state and federal laws that reflect careful legislative choices,” “the 
internal affairs doctrine and comity principles underlying it,” and the “perverse incentives” that 
“treating sexual harassment-based claims as corporate assets [would] create[].”  Id. at *6-7. 

The development of Delaware law concerning the circumstances in which directors and officers 
of Delaware corporations could be held personally liable for harm to the company arising from 
workplace misconduct is ongoing.  Watch this space for further updates. 

C. Derivative Claims Dismissed Despite Company Neutrality.

A recent opinion dismissing a derivative action contains interesting and instructive commentary 
on demand futility, control, and Brophy claims.  In Witmer v. Armistice Capital, a stockholder 
brought derivative claims against the board of Aytu Biopharma Inc. and the company’s allegedly 
controlling 41.4% stockholder, Armistice Capital.  344 A.3d 632, 640 (Del. Ch. 2025).  Among 
other things, the plaintiff challenged the fairness of transactions between Aytu and entities 
affiliated with Armistice Capital and asserted so-called Brophy claims (i.e., claims alleging insider 
trading based on duty of loyalty principles).  Id. at 639-40.  At an earlier stage of the case, the 
plaintiff entered into a settlement agreement dismissing all of the defendants from the case 
except Armistice Capital.  Armistice Capital moved to dismiss based on the plaintiff’s failure to 
adequately plead demand futility and failure to state a claim.  Id. at 645.  The court found that 
demand was excused but dismissed the case because the plaintiff failed to state a claim against 
Armistice Capital, including for breach of fiduciary duty and Brophy-based insider trading.  Id. at 
648-49.

The court agreed with the plaintiff that demand was excused as futile because Aytu had “taken a 
position of neutrality on the claims against Armistice” in its settlement agreement with the other 
defendants.  Id. at 646.  Armistice Capital did not dispute that Aytu had taken a neutral stance in 
the settlement agreement.  Id. at 647.  Instead, it argued that the court should perform a demand 
futility analysis nonetheless.  Id.  According to the court, however, precedent dictates that “a 
company’s enunciated position on a derivative claim takes precedence over the court’s Rule 23.1 
assessment of the position the company might be able to take.”  Id. at 646.  Further, the court 
found no basis to question the board’s competence, loyalty, or independence in making its 
decision to take a position of neutrality on the claims here and thus had no basis to displace 
it.  Id. at 647-48. 

The court nonetheless agreed with Armistice Capital that the plaintiff failed to plead meritorious 
claims.  The court first dismissed the breach of fiduciary duty claim pertaining to allegedly 
conflicted transactions based upon its conclusion that Armistice Capital was not conceivably a 
controlling stockholder and therefore owed no fiduciary duties.  Id. at 654.  The plaintiff argued 
Armistice Capital was a controlling stockholder based on a number of factors, namely (i) its 41% 
ownership of Aytu, (ii) Aytu’s disclosure that Armistice Capital could exert significant control over 
the company, (iii) Armistice Capital’s ownership stake in the parties across from Aytu in the 
challenged transactions, (iv) Armistice Capital’s managing partner’s business relationship with 
Aytu’s CEO, (v) Armistice Capital’s managing partner sitting on Aytu’s board and review 



committee, and (vi) the approval process for the challenged transactions.  Id. at 650.  The court 
disagreed, reasoning that although Armistice Capital “held a large stake in Aytu, it did not control 
the board, dictate its decision making, or compel the challenged outcomes.”  Id. at 654.  The 
plaintiff’s allegations therefore failed to create an inference of control. 

The court followed suit on the plaintiff’s Brophy claim, rejecting the plaintiff’s attempt to, in its 
view, extend the reach of fiduciary duties.  The plaintiff alleged that Armistice Capital owed 
fiduciary duties “because it possessed . . . Aytu’s confidential information” through its board 
designee.  Id. at 655.  The plaintiff further alleged that Armistice Capital breached those duties by 
trading on MNPI.  Id. at 654.  The court rejected the plaintiff’s fiduciary duty theory, finding “[a]n 
investor does not become a fiduciary simply because it has a board designee” and therefore 
“access to confidential information.”  Id. at 656-57 n.193.  As Armistice Capital owed no fiduciary 
duties, the court dismissed the plaintiff’s Brophy claim. 

D. In re Tesla, Inc. Derivative Litig., 2025 WL 3689114 (Del. Dec. 19, 2025).

In December 2025, the Delaware Supreme Court reinstated Elon Musk’s 2018 equity 
compensation package and slashed the plaintiff’s attorneys’ $345 million fee award granted by 
the Court of Chancery.  In re Tesla, Inc. Derivative Litig., 2025 WL 3689114 (Del. Dec. 19, 
2025).  For further information, see our Client Alert. 

IV. INDUSTRY DEVELOPMENTS

A. Technology Updates

1. Digital Asset Developments.

In re EthereumMax Investor Litig., 2025 WL 2377070 (C.D. Cal. Aug. 6, 2025):  On August 6, 
2025, the U.S. District Court for the Central District of California granted certification of four 
state-specific classes but refused to certify a nationwide class in a crypto-asset securities and 
consumer class action.  In re EthereumMax Investor Litig., 2025 WL 2377070, at *1-2, *17 (C.D. 
Cal. Aug. 6, 2025).  The plaintiffs alleged that the defendants coordinated a celebrity-driven 
social-media campaign to “misleadingly promote and sell” EthereumMax (EMAX) tokens and that 
the tokens were unregistered securities marketed as “safe, worthwhile, and advantageous.”  Id. at 
*1, *3-5.  The court held that common questions predominated under Rule 23(b)(3) for the
state-specific classes because the plaintiffs presented evidence of a “uniform, highly
orchestrated” promotional scheme, and reliance could be shown on a class-wide basis either
through that coordinated campaign or a fraud-on-the-market theory.  Id. at *4-6, *11.  The court
did not address whether EMAX tokens qualify as “securities,” concluding that was a merits
question “capable of class-wide resolution.”  Id. at *8.  The court held that predominance defeated
the proposed nationwide class, however, because of territorial limitations in California and Florida
securities statutes applicable only to transactions occurring “in” or “within” those states.  Id. at
*12-13.  These territorial limitations “create[d] a significant predominance and superiority concern
as to the Nationwide Class” because determining whether each EMAX purchase occurred in
California, Florida, or elsewhere—particularly given pseudonymous blockchain transactions—
would require “very individuated questions of fact as to the substantial majority of purchasers . . .
not amenable to common proof,” creating “the risk of inappropriate extraterritorial application” and
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preventing class-wide adjudication.  Id. at *13. 

Underwood v. Coinbase Glob., Inc., 2025 WL 1984293 (S.D.N.Y. July 17, 2025):  On July 17, 
2025, the U.S. District Court for the Southern District of New York resolved a discovery dispute in 
a putative securities class action alleging that Coinbase unlawfully listed and sold digital tokens 
that qualified as unregistered securities.  Underwood v. Coinbase Glob., Inc., 2025 WL 1984293, 
at *1, *3 (S.D.N.Y. July 17, 2025).  The court explained that the viability of the plaintiffs’ Securities 
Act claims—particularly under Section 12(a)(1)—turned on whether Coinbase qualified as a 
“statutory seller,” which depended in part on whether it “passed title, or other interest in the 
security, to the buyer.”  Id. at *1-2.  Focusing on that ownership question, the court held that 
discovery into Coinbase’s treatment of customer crypto-assets in bankruptcy or vis-à-vis creditors 
was relevant because it could shed light on whether Coinbase retained an ownership interest in 
the tokens.  Id. at *3.  The court also compelled the plaintiffs to produce certain documents to 
Coinbase, including those related to how the plaintiffs sold, accounted for, and reported their 
tokens because “both parties’ conduct may be germane to . . . [w]hether title passed to Coinbase” 
under traditional principles of property law.  Id. at *3-4.  In doing so, the court emphasized that 
title and privity are not determined solely by user agreements but may turn on the economic 
realities of how tokens are held and transferred on the platform.  Id. 

2. Developments in the Application of the Howey Test for Determining When
a Transaction Constitutes a Security.

Recent decisions have taken different approaches in applying the test to determine when a digital 
asset is an “investment contract” and thus a security.  Real v. Yuga Labs looked to the NFTs’ 
public-blockchain design and marketplace structure, while Holland v. CryptoZoo focused on 
economic reality and stated that disclaimers could not overcome allegations that the tokens were 
securities. 

On September 30, 2025, the U.S. District Court for the Central District of California granted a 
motion to dismiss securities claims brought against Yuga Labs and related parties.  Real v. Yuga 
Labs, Inc., 2025 WL 3437389, at *1-2 (C.D. Cal. Sept. 30, 2025).  The court held that the plaintiffs 
failed to plausibly allege that Yuga’s NFTs and ApeCoin constituted “securities” under the Howey 
test.  Id. at *11.  Notably, the court highlighted that the non-fungible and non-proprietary nature of 
Yuga’s NFTs—“recorded on the Ethereum blockchain” rather than a private, issuer-controlled 
system—undermined any inference of horizontal or vertical commonality.  Id. at *8-10.  The court 
distinguished prior digital assets cases on technological architecture grounds, noting that unlike in 
other cases, here, the NFTs were recorded on a public blockchain that did not rely on these NFTs 
and ApeCoin “for its survival.”  Id. at *8-9.  Further, Yuga NFTs were purchased on “independent 
exchanges.”  Id. at *8.  On the “investment of money” and “expectation of profits” questions, the 
court took a narrow view of promotional conduct, rejecting the idea that statements about 
ecosystem growth, “inherent, long-term value,” “intrinsic value,” or “trade volume”—without 
explicit profit-oriented signaling—objectively transform digital assets with membership or other 
utility into investment contracts.  Id. at *6-7, *10.  Although the court acknowledged that any 
potential profits tied to Yuga products would have likely depended on Yuga’s own developmental 
efforts, it dismissed the complaint because the plaintiffs failed to meet Howey’s other 
elements.  Id. at *11-12. 



By contrast, in a separate case, the U.S. District Court for the Western District of Texas took a 
broader view of Howey’s “expectation of profits” inquiry by rejecting the defendants’ attempt to 
defeat Howey through formalistic distinctions.  In Holland v. CryptoZoo Inc., the court held that 
the plaintiffs plausibly alleged that the tokens and NFTs at issue constituted “securities.”  2025 
WL 2492970, at *28 (W.D. Tex. Aug. 14, 2025), report and recommendation adopted, 2025 WL 
3028689 (W.D. Tex. Oct. 29, 2025).  The court emphasized that contractual disclaimers and 
labels cannot override the “economic reality” and “totality of the circumstances” and dismissed 
“volatility of the market” arguments due to the inherent volatility of cryptocurrency.  Id. at *26-
28. The court noted that treating volatility as dispositive would mean that “virtually no crypto
transactions would ever qualify as investment contracts.”  Id.

SEC v. Morocoin Tech Corp., 25-cv-04102 (D. Colo. filed Dec. 22, 2025):  In SEC v. Morocoin 
Tech Corp., filed in the U.S. District Court for the District of Colorado on December 22, 2025, the 
SEC alleged that seven companies stole from U.S. investors in a cryptocurrency “confidence 
scam” and violated Section 17(a) of the Securities Act and Section 10(b) of the Exchange 
Act.  SEC v. Morocoin Tech. Corp., 25-CV-04102 (D. Colo. filed Dec. 22, 2025), Complaint, at ¶¶ 
1–7, 25–26.  The complaint alleges that four companies—AI Wealth Inc., Lane Wealth Inc., AI 
Investment Education Foundation Ltd., and Zenith Asset Tech Foundation—established trust with 
U.S.-based investors by operating “investment clubs that were WhatsApp chats purportedly run
by experienced financial professionals who gave purported investment recommendations to
investors.”  Id. ¶ 2.  However, the SEC alleges that the companies’ agents “falsely claimed [these
recommendations] were based on AI-generated ‘signals.’”  Id. ¶ 25.  Some social media ads
featured “deepfake videos of prominent financial professionals.”  Id. ¶ 18.  The defendants then
recommended that investors trade crypto assets by opening accounts on “purported crypto asset
trading platforms” operated by three other defendants—Morocoin Tech Corp., Berge Blockchain
Technology Co., Ltd., and Cirkor Inc.  Id. ¶ 3.  The defendants offered “security token offerings”
purportedly issued by legitimate businesses that the SEC alleges “were not genuine trading
platforms,” alleging “no trading took place on [them]” because both the security token offerings
and their purported issuing companies were fictitious.  Id.  The SEC asserts that the defendants
“acted in concert to misappropriate at least $14 million from U.S.-based retail investors, which
was then funneled overseas through a web of bank accounts and crypto asset wallets.”  Id. ¶ 6.

3. Regulatory Updates.

Recent task forces constituted by the SEC could suggest an effort to embrace the inclusion of 
new technologies across multiple regulated products, and could indicate an emphasis on policy-
driven approaches in addition to ad hoc securities enforcement. 

SEC-CFTC Joint Staff Statement (Project Crypto-Crypto Sprint) (Sept. 2, 2025): On 
September 2, 2025, the SEC’s Division of Trading and Markets and the CFTC’s Division of 
Market Oversight and Division of Clearing and Risk issued a coordinated joint statement 
“regarding the listing of leveraged, margined, or financed spot retail commodity transactions on 
digital assets.”  SEC—CFTC Joint Staff Statement (Sept. 2, 2025).  The Commodity Exchange 
Act (CEA) requires certain of these transactions be conducted on a CFTC-registered designated 
contract market or foreign board of trade, unless they are listed on an SEC-registered national 
securities exchange or meet some other exception.  Id.  In furtherance of the SEC’s Project 
Crypto and the CFTC’s Crypto Sprint initiatives, the agencies announced their view that 



designated contract markets, foreign boards of trade, and national securities exchanges are “not 
prohibited from facilitating the trading of certain spot crypto asset products.”  Id.  As a result, both 
the SEC and the CFTC will review filings and requests by such designated contract markets, 
foreign boards of trade, and national securities exchanges seeking to facilitate trading of “spot 
crypto asset products.”  Id. 

SEC’s Recent Engagement on Crypto, Blockchain Privacy, and Artificial Intelligence: As 
the SEC’s Crypto Task Force approaches the one-year anniversary of its inception, it is 
increasing its efforts to bring the emerging issues of crypto, blockchain privacy, and artificial 
intelligence to the forefront of its discussions with market participants.  In August 2025, the SEC’s 
Crypto Task Force launched a series of Crypto on the Road meetings following five roundtables 
in Washington, D.C. and hundreds of written submissions from industry participants.  SEC, 
Crypto Task Force: On the Road, https://www.sec.gov/featured-topics/crypto-task-force/crypto-
task-force-road (last updated Jan. 16, 2026).  At roundtables held in Berkeley, Boston, 
Dallas/Fort Worth, Chicago, and Ann Arbor, stakeholders were invited to meet with 
Commissioner Hester Peirce, head of the Crypto Task Force.  Id.  The Crypto Task Force then 
held another roundtable on Financial Surveillance and Privacy in Washington, D.C. on December 
15 that focused on the tension between the transparency of blockchain technology and the need 
for privacy enhancement in securities and other transactions.  SEC, Crypto Task Force 
Roundtable on Financial Surveillance and Privacy (Dec. 15, 2025).  Finally, the SEC also 
established a new task force on artificial intelligence led by Valerie Szczepanik to “spearhead the 
agency’s efforts to enhance innovation and efficiency across the agency.”  Press Release, SEC 
Creates Task Force to Tap Artificial Intelligence for Enhanced Innovation and Efficiency Across 
the Agency (Aug. 1, 2025). 

B. Cross-Cutting Issues

Litigation continues to challenge environmental, social, and governance (ESG) and diversity, 
equity, and inclusion (DEI) statements and positions taken by public companies.  In previous 
editions of the Securities Litigation Update, we noted that securities cases challenging ESG and 
DEI policies and disclosures have had mixed results, potentially impacted by shifting political, 
social, and commercial trends.  For our most recent coverage, see the Securities Litigation 2025 
Mid-Year Update and the Securities Litigation 2024 Year-End Update. 

The following section discusses developments in pending securities cases that involve 
allegations regarding ESG or DEI policies and disclosures. 

Lyall v. Elsevier Inc., 2025 WL 2959908 (D. Mass. Oct. 17, 2025): We previously covered this 
case in the 2024 Year-End Update.  The plaintiff in this case filed a putative class action against 
RELX PLC and its subsidiaries (RELX) for, among other claims, alleged violations of 
Section 10(b) of the Securities Exchange Act of 1934 and Rule 10b-5.  2025 WL 2959908, at 
*1.  The plaintiff alleged that RELX misled investors through “greenwashing” (i.e., representing
that RELX was doing more to protect the environment than it was actually doing), and that the
defendants’ business activities were inconsistent with their stated climate goals.  Id. at *2.  After
the plaintiff filed a second amended complaint in May 2025, the defendants moved to dismiss for
failure to state a claim.  Id. at *1; see also ECF Nos. 45, 49.  The court granted that motion,
dismissing the securities claim with prejudice.  2025 WL 2959908, at *1, *7.  The court concluded
that the plaintiff “[did] not adequately [plead] the related elements of economic loss and loss
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causation” as she did not allege any drop in RELX’s stock price after the alleged “truth” about the 
greenwashing was revealed.  Id. at *4. 

In re Target Corp. Shareholder Class Action Litigation, 2025 WL 3187126 (M.D. Fla. Nov. 
14, 2025); 0:25-cv-04380 (D. Minn.): This case is a consolidated shareholder class action 
against Target Corporation and its board of directors, filed after Target undertook a 2023 
LGBTQIA+ Pride Month campaign that featured more than 2,000 Pride-themed products.  Id. at 
*1.  The plaintiffs allege the Pride Month campaign triggered a customer boycott, which led to
Target’s longest stock-price losing streak in 23 years and an estimated $25 billion loss in market
capitalization in the second half of 2023.  Id. at *1.  A first shareholder lawsuit was filed in the
Middle District of Florida, followed by two securities class actions and three related derivative
actions, alleging that Target “did not oversee or disclose … the obvious risks of its 2023 LGBT-
Pride Campaign and the ESG/DEI initiatives which it advanced.”  Id. at *1 (citation modified).  The
consolidated actions survived a motion to dismiss in late 2024, and in November 2025, the court
granted Target’s motion to transfer the cases to the District of Minnesota.  Id. at *1, *5.

Spence v. Am. Airlines, Inc., No. 4:23-CV-00552-O, 2025 WL 3537280 (N.D. Tex. Sept. 30, 
2025): Following a bench trial, the court in this case found that American Airlines, Inc. and its 
Employee Benefits Committee breached ERISA’s fiduciary duty of loyalty by allowing for a “focus 
on [ESG] investing to influence the Plan.”  Id. at *1; see Spence v. Am. Airlines, Inc., 775 F. 
Supp. 3d 963 (N.D. Tex. 2025).  Issued months after its earlier findings, the court’s final judgment 
concluded that the plaintiff failed to “sufficiently establish actual monetary losses to the 
Plan.”  2025 WL 3537280, at *1.  As a result, the court did not grant damages or any monetary 
relief.  Id. at *1, *2.  But the court issued a permanent injunction and imposed equitable remedies 
tailored “to ensure that Defendants and their investment managers act solely for the pecuniary 
benefit of the Plan and implement compliance measures to ensure fidelity to ERISA’s fiduciary 
standards.”  Id. at *1.  On February 10, 2026, the court denied a motion for reconsideration of its 
final judgment, clarified the injunction, and awarded the plaintiffs more than $4.5 million in 
attorney’s fees.  ECF 188. 

SEB Inv. Mgmt. AB v. Wells Fargo & Co., No. 22-CV-03811-TLT (N.D. Cal. Nov. 13, 
2025):  We have previously reported on this case, including in our 2023 Year-End Securities 
Litigation Update.  The plaintiffs in this case filed a class action complaint against Wells Fargo & 
Company (Wells Fargo) and its executive officers, alleging violations of Sections 10(b) and 20(a) 
of the Exchange Act and Rule 10b-5.  2025 WL 1243818, at *1 (N.D. Cal. Apr. 25, 2025).  The 
case concerns allegations that Wells Fargo conducted interviews for positions that had already 
been filled to comply with its disclosed intent that 50 percent of interviewees be diverse for most 
roles above a certain salary threshold.  On April 25, 2025, the court granted the plaintiffs’ motion 
for class certification.  Id. at *8.  The defendants’ subsequent petition for Ninth Circuit review was 
denied.  SEB Inv. Mgmt. AB v. Wells Fargo & Co., No. 25-3021, 2025 WL 2028400, at *1 (9th Cir. 
July 17, 2025).  In October 2025, the parties reached an agreement to settle the litigation, and the 
Court approved the settlement on November 13, 2025.  ECF 269. 
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V. CLASS CERTIFICATION

A. Presuming Reliance Under Basic and Rebutting the Presumption With “Mismatch”
Evidence After Goldman.

As we have previously covered, class certification in Rule 10b-5 actions often turns on whether 
the plaintiffs can invoke the rebuttable presumption of class-wide reliance recognized in Basic 
Inc. v. Levinson, 485 U.S. 224, 247 (1988).  Under Basic, a showing that the challenged 
securities traded in an efficient market establishes that the price theoretically reflects all material 
public information, and so investors are afforded the presumption that they relied on challenged 
statements.  Id.  In Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 263-64 (2014), the 
Supreme Court held that the Basic presumption could be rebutted by showing a lack of “price 
impact” of the alleged misrepresentation.  And since Goldman Sachs Group, Inc. v. Arkansas 
Teacher Retirement System (Goldman), in “inflation-maintenance” cases, where the plaintiffs 
infer “front-end” price impact at the time the statements were made from a “back-end” price 
decline following a corrective disclosure, courts have evaluated whether there is a “mismatch” 
between the challenged statements and the alleged corrective disclosure.  594 U.S. 113, 119-23 
(2021).  This analysis is to determine whether the corrective disclosure and challenged statement 
are similar enough that the later drop can be attributed to a correction of the challenged 
statement.  Id.; see also Arkansas Tchr. Ret. Sys. v. Goldman Sachs Grp., Inc., 77 F.4th 74, 81, 
102 (2d Cir. 2023) (explaining that generic front-end challenged statements can create a 
“mismatch in specificity” when paired with a more concrete back-end disclosure). 

As previewed in our mid-year update, the Ninth Circuit in September issued its decision in Jaeger 
v. Zillow Group, Inc., which is its first decision applying Goldman.  In Zillow, the Ninth Circuit
affirmed the district court’s class certification order and rejected the defendants’ mismatch
challenge to price impact.  2025 WL 2741642, at *1-2 (9th Cir. Sept. 26, 2025).  Zillow argued
that information allegedly concealed by the challenged statements was not revealed until after the
class period and therefore could not support an inference that the challenged statements
maintained inflation.  Id.  But the court disagreed, noting the back-end disclosures “revealed new
information” that suggested earlier statements may have been “obscured” and the front-end and
back-end statements “matched enough.”  Id. at *2.  The Ninth Circuit held the district court did not
abuse its discretion in concluding the defendants failed to rebut the Basic
presumption.  Id.  Notably, the Ninth Circuit acknowledged that the “price impact” analysis is
similar to the merits issue of loss-causation and did not fault the lower court for drawing upon
loss-causation caselaw for guidance.  Id. at *1.

Lower courts also continue to scrutinize “mismatch” arguments closely, sometimes drawing out 
incongruities between the alleged front-end misstatement and the purported back-end 
disclosure.  Recently, in Gambrill v. CS Disco, Inc., a magistrate judge in the Western District of 
Texas walked through such an analysis, resulting in a recommendation to deny class certification 
after concluding that the defendants had rebutted the Basic presumption because the alleged 
corrective disclosures did not sufficiently “match” the challenged statements.  2025 WL 3771433, 
at *7-11, *15 (W.D. Tex. Dec. 16, 2025) (report and recommendation).  The recommendation 
emphasized careful comparison of the exact language the plaintiffs challenged to the purported 
back-end corrective disclosures, and in this case determined that several of the challenged 
statements were “quite different” from the back-end disclosures.  Id. at *10.  The report also noted 
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that other corrective disclosures “d[id] not contradict” the alleged misrepresentations.  Id.  The 
magistrate’s report also faulted the plaintiffs’ expert for failing to “tease[] out the impact on [the 
defendant’s] stock price from the revised earnings guidance as opposed to the allegedly new 
knowledge” while noting that the plaintiffs’ expert provided no comparison of the front-end and 
back-end disclosures.  Id. at *12. 

B. Market Efficiency and “Meme Stock” Dynamics.

In another angle of attack for some securities litigation defendants, the Fifth Circuit has granted 
interlocutory review under Rule 23(f) in Bozorgi v. Cassava Sciences, Inc., to hear a challenge to 
class certification under the premise that Cassava’s stock, a so-called “meme stock,” traded in a 
world divorced from traditional informational efficiency and without regard to whether any new 
information was disclosed.  See Order Granting Motion for Leave to Appeal, Misc. No. 25-90021 
(5th Cir. Oct. 21, 2025); see also Defendants-Appellants’ Opening Br. at 1-5, Bozorgi v. Cassava 
Sciences, Inc., No. 25-50855 (5th Cir. Jan. 15, 2026).  Gibson Dunn represents the defendants-
appellants. 

On appeal, the defendants seek to show the Basic presumption should not apply by establishing 
that the market for Cassava—which was exceedingly volatile and had huge fluctuations in price 
during the alleged class period—was not efficient and, therefore, did not incorporate all publicly 
available information.  Defendants-Appellants’ Br. at 3-4.  The defendants also argue that even if 
the market was efficient, the majority of traders were trading on a strategy that rejected the 
market price’s integrity.  Id.  The defendants have also framed the appeal to raise related class 
certification questions, including typicality and whether the plaintiffs offered a class-wide 
damages methodology consistent with their theory in a market allegedly dominated by meme-
stock dynamics.  Id. at 5.  We will continue to monitor Cassava for what could become the first 
circuit-level guidance addressing the Basic presumption in the meme-stock context. 

C. Other Class Certification Issues: Damages Methodologies.

Finally, in a further update to In re The Boeing Company Securities Litigation, No. 25-1492 (4th 
Cir.) (originally discussed in our mid-year update), the Fourth Circuit is poised to consider 
whether plaintiffs can satisfy Comcast Corp. v. Behrend, 569 U.S. 27 (2013), when their expert 
offers only a generalized framework without a developed class-wide methodology tailored to the 
plaintiffs’ alleged inflation theory.  Oral argument is currently scheduled for March 2026.  We will 
continue to follow developments in Boeing and related appellate cases that may further shape the 
contours of class certification in securities litigation. 

Please click on the link below to view the complete update on Gibson Dunn's website: 
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