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Special Immigrant Juvenile Status (SIJS):
Legislative Foundations, Program Overview, and
Recent Rollback of Protections

Gibson Dunn’s Immigration Task Force is available to help clients understand what these and
other expected policy changes will mean for them and how to comply with new requirements.

I. INTRODUCTION

Special Immigrant Juvenile Status (SIJS) is a form of federal immigration relief created by
Congress in 1990 to protect noncitizen children who have been abused, neglected, or abandoned
by one or both parents. Since its creation, SIJS has provided a pathway to lawful permanent
residence (a green card) for some of the country’s most vulnerable young people. However, that
pathway has always been a long one, with approved SIJS recipients often waiting several years
for a visa to be available before they can apply for a green card. To bridge that gap and provide
protection to this particularly vulnerable category of noncitizens, the U.S. Citizenship and
Immigration Services (USCIS) implemented a deferred action policy in 2022, shielding SIJS
holders from deportation and allowing them to work legally while awaiting visa availability. As of
May 10, 2026, that policy has now been substantially rolled back.

This alert summarizes the legal framework underlying SIJS, the visa backlog that has left over
100,000 young people in legal limbo, and the evolving administrative and litigation landscape
following USCIS’s recent elimination of the deferred action policy for SIJS holders.
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Il. LEGISLATIVE HISTORY OF SIJS

Congress created SIJS with broad bipartisan support in 1990, codified in the Immigration Act of
1990.[1] In its original form, SIJS allowed noncitizen children in state foster care who were
abused, neglected, or abandoned to secure lawful immigration status in the U.S.[2] Eligibility for
SIJS has expanded over time, in recognition of the needs and vulnerability of noncitizen children
both in and out of the foster care system. In 2008, President George W. Bush signed the
Trafficking Victims Protection and Reauthorization Act (TVPRA), a bill passed with unanimous
bipartisan support in Congress. The TVPRA was animated by a concern for protecting the
vulnerable population of noncitizen children in the United States, including through expanding
SIJS eligibility by removing the requirement that a juvenile court find the child eligible for long-
term foster care. Since this expansion, a child is now eligible for SIJS if a state juvenile court
finds that the child cannot be reunified with one or both parents because of abuse, neglect,
abandonment, or another similar basis under state law.[3] This allows children who are living
with one parent but have been abused, neglected, or abandoned by the other parent to qualify for
SIJS. The TVPRA also extended SIJS eligibility to children placed under the custody of a
guardian or agency.

The TVPRA remains the basis for SIJS eligibility today. SIJS is currently available to individuals
who apply with a form 1-360 and who:[4]

e are physically present in the U.S;
e are unmarried;
e are younger than 21 at the time of filing; and

e have a state juvenile court order (1) placing them in the custody of a guardian or in state
foster care, (2) finding that the petitioner cannot reunify with one or both parents due to
abuse, neglect, abandonment, or a similar basis under state law, and (3) determining that
it would not be in the petitioner’s best interest to be returned to their (or their parents’)
country of origin or last residence.

Even though SIJS is a status under federal law and applications for SIJS are processed by a
federal agency (USCIS), SIJS was designed to require a state court order because state juvenile
court judges are seen as having expertise on the child welfare determinations that SIJS
requires.[5] Additionally, the factors to determine what is in a child’s best interest vary from state
to state, and thus are seen to be best applied by state court judges.

As modified by the TVPRA, SIJS is unique among the various forms of immigration relief
available to gain status in the United States because it introduces the “best interest” of the child
applicant into legal determinations—unlike most other forms of immigration relief. This
consideration comes from the United Nations’ Convention on the Rights of the Child, the most
comprehensive children’s rights treaty in the world.[6] The Convention on the Rights of the Child
instructs that “[iJn all actions concerning children . . . the best interests of the child shall be a
primary consideration.”[7] The Convention on the Rights of the Child also instructs that children
who are “temporarily or permanently deprived of his or her family environment, or in whose best
interests cannot be allowed to remain in that environment, shall be entitled to special protection



and assistance provided by the State.”[8] SIJS is the primary program the U.S. has to provide
these rights to noncitizen children.

lll. OVERVIEW OF SIJS: NATURE OF RELIEF, ELIGIBILITY, AND VISA BACKLOG

SIJS is intended to—and does— provide a pathway to lawful permanent residence (a green
card). A SIJS applicant must go through a two-phase process. First, while still a juvenile, the
applicant must obtain an order from a state juvenile court establishing that the applicant is
dependent upon the juvenile court or under the appropriate custody of a state agency or assigned
individual; that parental reunification with one or both parents is not viable due to abuse,
abandonment, neglect, or a similar basis under state law; and that it is not in the applicant’s best
interest to be returned to their or their parent’s country of nationality or last habitual

residence.[9] Second, the applicant must file a Form 1-360 petition with the USCIS submitting
evidence of age, valid juvenile court order(s), evidence of a similar basis (if the juvenile court
determined that parental reunification was not viable due to a similar basis to abuse, neglect, or
abandonment), and additional evidence relevant to the juvenile court order(s) for USCIS
consent.[10]

Under the statute, USCIS is required to make a decision on a petition for SIJS within 180 days of
receipt of a properly filed petition with all the required evidence.[11]

However, approved SIJS recipients must wait for a visa to be available before they can apply for
a green card. Strict statutory limits on immigrant visas have created a significant and growing
backlog. As a result, many SIJS recipients must wait several years—often well into adulthood—
before a visa becomes available. For example, as of the date of publication of this alert in May
2026, green cards are becoming available to SIJS holders who were approved in mid-2021,
meaning they spent approximately five years in legal limbo after obtaining the necessary
predicate orders, filing the required applications with USCIS, and having those applications
approved by the agency.[12]

Procedurally, each SIJS youth is assigned a “priority date,” which reflects the date the SIJS
petition was filed and establishes the applicant’s place in line for a visa.[13] To determine their
visa eligibility, the SIJS recipient must compare their priority date to the Visa Bulletin on the U.S.
Department of State’s website and cannot move forward to apply for lawful permanent residence
unless their priority date is current under the Visa Bulletin.[14]

Despite SIJS’s basis on the best interests of the child and not employment, Congress assigned
SIJS youth to share immigrant visas with the employment-based fourth preference (EB-4) visa
category for “special immigrant” workers, which has an annual cap of less than 10,000
visas.[15] Moreover, in 2016, the Department of State determined that the annual limit on
“immigrant visas” had been reached for certain countries, creating a backlog that has grown
exponentially.[16] In 2023, the Department of State issued a public notice admitting that it had
erroneously misinterpreted and misapplied the per-country cap, which led to it “correcting” the
issue by creating a retrogression for all EB-4 applicants from all countries—including SIJS
holders—and resulting in a years-long worldwide backlog for applicants from all countries.[17]



Currently, there are over 100,000 vulnerable immigrant children in the SIJS backlog, meaning
more than 100,000 SIJS holders are still waiting for their turn to be able to apply for a green card
despite indisputably meeting all substantive eligibility criteria to become permanent
residents.[18] During their years-long wait, these SIJS youth remain in legal and economic limbo
without important opportunities and protection, even though USCIS has already recognized the
legitimacy of their claims for relief. Because of the enormous backlog, the deferred action policy
created in 2022 (and described below) has played a critical role in providing temporary stability,
including work authorization, while SIJS recipients await visa availability.

IV. THE 2022 SIJS DEFERRED ACTION POLICY: A BRIDGE DURING THE BACKLOG

In May 2022, in light of the growing backlog, USCIS updated its SIJS policy to automatically
consider SIJS applicants for deferred action upon submission of their I-360 petition. Under this
framework, once the 1-360 was approved, the noncitizen child would be granted deferred action—
a form of prosecutorial discretion exercised by the Department of Homeland Security (DHS), the
parent agency of USCIS, whereby the government elects to temporarily defer removal of a
noncitizen for a designated period. USCIS adopted this approach in recognition of the fact that
the approved SIJS holder could not apply for adjustment of status solely because an immigrant
visa number was not immediately available, leaving the SIJS holder without status or protection
despite having established eligibility for humanitarian relief.[19] The policy was incorporated into
the USCIS Policy Manual, reflecting the agency’s commitment to addressing the practical
consequences of visa retrogression within the SIJS framework.[20]

Although deferred action does not confer lawful immigration status, it provides meaningful interim
protection. In the SIJS context, deferred action is specifically tied to individuals with approved
petitions who are unable to proceed to adjustment of status due to the visa backlog. As a
practical matter, deferred action protects SIJS holders from deportation while they wait for a visa
to become available and, crucially, it allows them to apply for a work permit while their priority
date remains non-current.[21] Between 2022 and 2025, approximately 200,000 SIJS youth
awaiting green card eligibility were granted protection from deportation under this policy and had
the opportunity to obtain work authorization.[22]

The significance of deferred action for this population extends well beyond protection from
removal. SIJS beneficiaries who obtain employment authorization are not only lawfully permitted
to work but are also eligible for a Social Security number and federally recognized identity
documents, enabling them to attend college, access state services, and avoid labor

exploitation. Deferred action thus serves as a critical interim safeguard for vulnerable SIJS youth
facing prolonged visa backlogs, promoting financial and personal stability during the waiting
period for green card availability.

V. POLICY ROLLBACKS UNDER CURRENT ADMINISTRATION
A. Initial Rescission

Beginning in 2025, USCIS initiated a series of policy changes aimed at eliminating automatic
consideration of deferred action for SIJS beneficiaries unable to adjust status due to visa



unavailability. These changes carry significant consequences for SIJS recipients, including being
unable to obtain employment authorization and increased exposure to removal proceedings.

On May 29, 2025, USCIS issued a 60-day information collection notice proposing changes to the
form it uses to process deferred action[23] that would remove SIJS from the eligible categories to
apply for deferred action.[24] On June 6, 2025, USCIS issued a policy alert eliminating automatic
consideration of deferred action for SIJS recipients unable to adjust their status due to visa
unavailability.[25] The policy applied to all SIJS recipients regardless of petition approval
date.[26]

In July 2025, a nationwide class action, A.C.R. et al. v. Noem, was filed by nine immigrant youth
and two legal services providers in the U.S. District Court for the Eastern District of New York
challenging the federal government’s decision to end the SIJS deferred action policy.[27] The
plaintiffs allege that USCIS’s rescission was arbitrary and capricious, contrary to agency
regulations, a violation of the Accardi doctrine, and procedurally defective for failure to comply
with Administrative Procedure Act (APA) rulemaking requirements.[28]

On November 19, 2025, the court granted a stay of the SIJS deferred action rescission, finding
that the plaintiffs were likely to succeed on the merits.[29] The court noted that USCIS failed to
account for the “serious reliance interests” of affected youth—many of whom had already enrolled
in educational programs or built careers in reliance of the deferred action program—and its
potential consequences that would “radiate outward” to families, schools, employers, and even
state governments.[30] The court held that the government’s failure to account for these reliance
interests was likely arbitrary and capricious under the APA.[31]

In January 2026, the court issued a clarifying opinion holding that its November order did not
require USCIS to treat SIJS as a “strong factor that weighs heavily in favor of granting deferred
action.”[32] Instead, the court created a two-tier framework in which applicable deferred action
standard varies based on petition approval date. For SIJS beneficiaries approved between
April 6, 2025 and June 6, 2025, USCIS must treat SIJS approval as a particularly strong factor
weighing in favor of granting deferred action.[33] All other SIJS beneficiaries approved after
June 6, 2025, and those seeking to renew their existing deferred action, are subject to a less
favorable standard.[34] For this group, USCIS is only required to conduct an individualized,
case-by-case evaluation pursuant to the 2022 Policy Alert, meaning SIJS approval carries no
heightened weight.[35]

In February 2026, the plaintiffs filed an appeal to the Second Circuit Court of Appeals challenging
the district court’s decision to allow for higher deferred action standards for applicants approved
after June 6, 2025.[36] If appellants succeed on appeal, all SIJS beneficiaries would be entitled
to a deferred action adjudication under the more favorable standard, which treats SIJS approval
as a particularly strong positive factor, regardless of when their SIJS petition was

approved. Briefing on the appeal is expected to conclude by early June 2026.

B. Second Rescission (USCIS Memorandum PM-602-0198)

On April 10, 2026, USCIS once again rescinded SIJS-based deferred action through its issuance
of Policy Memorandum PM-602-0198.[37] In this new policy memorandum, USCIS announced



that it was considering the government’s and affected parties’ interests, including current and
future SIJ petitioners.[38]

Under this new policy, which became effective May 10, 2026, USCIS will no longer automatically
consider deferred action for prospective SIJS beneficiaries who cannot yet adjust their status due
to the visa backlog.[39] Instead, those individuals will need to affirmatively request deferred
action and USCIS will evaluate each request on a case-by-case basis on its own merits, without
treating SIJS approval as a particularly strong positive factor.[40]

VI. PRACTICAL IMPACT OF THE APRIL 10, 2026 POLICY

As of May 10, existing SIJS beneficiaries with deferred action will retain their status and
employment authorization until their validity period expires.[41] However, USCIS may, within its
discretion, terminate a grant of deferred action through the issuance of a Notice to Appear or a
Notice of Termination, and revoke any employment authorization prior to the end of its validity
period.[42] Once the SIJS beneficiary receives a written notice of the government’s intent to
revoke their employment authorization, the individual has fifteen days to submit countervailing
evidence.[43] A USCIS district director will make the final unappealable decision.[44]

New SIJS petitioners who file their Form [-360 on or after May 10, 2026 will not receive automatic
deferred action consideration along with no automatic pathway to employment

authorization.[45] SIJS beneficiaries may still apply for deferred action via Form G-325A, but
their SIJS approval will no longer be treated as a strong positive factor that weighs in favor of
granting deferred action. Without deferred action, approved SIJS beneficiaries waiting for green
card eligibility are no longer able to apply for employment authorization based on their SIJS
approval status and may face potential removal proceedings.

VIl. CONCLUSION

The fate of SIJS-based deferred action remains unsettled. With the Second Circuit appeal
pending and USCIS’s April 2026 policy memorandum now in effect, the coming months are likely
to bring further legal and administrative developments with significant consequences for tens of
thousands of vulnerable young people.
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