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Marcellus McRae, Gibson, Dunn & Crutcher LLP

P
arsons-Dillingham, a joint venture be-
tween engineering and construction 
firms, had been fighting a False 
Claims Act lawsuit brought by the Los 
Angeles County Metropolitan Trans-

portation Authority for 18  years when it 
brought on  Gibson, Dunn & Crutcher to help 
fight off the $100 million complaint. Within 
six months, a Gibson Dunn team led by part-
ner Marcellus McCrae developed a new liti-
gation strategy, persuaded a judge to allow 
the defendants to file their sixth summary 
judgement motion in the case and secured 
a dismissal of allegations tied to construc-
tion of Los  Angeles’ Red Line rail system. 

Did you have any concerns about jump-
ing into litigation that had started in the 
Clinton administration?

As a trial lawyer, I really  relish this role com-
ing into cases that are set for trial. Sometimes 
it can be as few as three months. I’ve actually 
had cases where I’ve been asked to come in 
and try cases in a much shorter time frame. 
And so that’s what this was.

As you can imagine, when you have a case 
with that long of a history and that many 
judges and that many rules, that many mo-
tions, that much discovery, it creates a huge 
amount of material to digest within a rela-
tively short  period.

And you found that appealing?
 I was really fortunate. I was able to go to the 

U.S. attorney’s office pretty early on in my ca-
reer. And I got to experience something that 
has recurred throughout my career, which is a 
recognition that the process of preparing for 
trial can be a very stressful, intense, labor-in-
tensive process. But like everything else, the 

more you put into that 
process in terms of the 
preparation, really it’s 
like being an athlete. The 
more you practice, the 
more you prepare your-
self, when it comes down 
to actually getting out 
and  executing—and if 
you’re an athlete it’s in a 
game situation, if you’re 
a trial lawyer it’s in a 
courtroom—the trial 
part, that’s the fun part.

But you didn’t get to 
go to trial.

I know, but that’s the 
other thing. And this is 
what I love about being 
a lawyer. There’s so 
many different ways to 
win. One of the ways you can win, and 
you’ve got to be able to relish it all, is to have 
a case disposed of before you go to trial, 
which is what happened here. And what 
was very gratifying was the methodology, 
the approach to looking at the case.

And in this case, it got us to looking at the 
elements again and being able to advance a 
number of arguments, including the one that 
there really could not be a False Claims Act vio-
lation when the underlying claim involved al-
legations about rates that were contractually 
agreed to. In other words, how could I have a 
violation of any provision when what I’ve done 
is in accordance with what you and I agreed to?

To be able to articulate that argument, 
among other arguments, and to be able to 

prevail on that argument particularly in a case 
with this type of history, oh, it wasn’t a trial 
but it was also very gratifying.

Was there any hesitation about bringing 
yet another summary judgment motion?

Absolutely not. I was thinking, with all the 
motions that have been filed in this case, sure-
ly it’s not too late to try to achieve appropriate 
and efficient results, even after a couple of 
decades.

If there’s a takeaway as a lawyer on this, in 
terms of representation of your client, and in 
terms of trying to do the best that you can, 
don’t stifle your own creativity and preempt 
yourself. You’ve got to try. You never know. 
You never know.

— Cheryl Miller
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