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2014 Should Be Pivotal For Fracking Regulation
Law360, New York (February 10, 2014, 5:58 PM ET) -- The United States is in the middle of an energy
boom, due largely to hydraulic fracturing, also known as fracking. In fact, fracking techniques helped
increase U.S. oil and natural gas production so much in 2013 that our trade deficit has dropped to its
lowest level since 2009.[1] Projections for the future are even brighter, with the U.S. Energy Information
Administration projecting that by 2018, the U.S. will export more natural gas than it imports.[2]
This energy boom has opened the doors to increased scrutiny from public officials, regulators and the
public at large. Guidance at the federal level, however, has been minimal and generalized, but an
upcoming draft report from the Environmental Protection Agency, coupled with an increase in fracking
legislation at the state and local level is set to ensure that this will be an important year, helping to set
the stage for our ultimate federal fracking policy.
The U.S. Environmental Protection Agency has not yet regulated fracking in the continental U.S. The EPA
recently published a rule requiring oil and gas companies to disclose the chemicals used in fracking off
the California coast. The agency nonetheless began a large study in 2010, to determine the possible
impacts of fracking on drinking water resources.[3] A final report was originally due out in 2014, but the
EPA has pushed the timetable back, opting instead to release a draft report this year and a final one in
2016.[4]
The EPA’s findings are highly anticipated, with some predicting they may be used to pave the way for
stringent federal regulation of hydraulic fracturing. U.S. Chamber of Commerce President Thomas
Donohue warns that such regulations “could short-circuit America’s absolute explosion in energy
opportunity that is creating millions of jobs.”[5] Donohue’s statement seems justified, given the current
administration’s stated intent, reflected in President Obama’s recent comments in his State of the Union
address to strengthen “protection of our air, our water and our communities.”
The delay of the EPA report comes at a crucial time, as state and local regulators seem to be taking this
lack of guidance from the federal government as a license to issue legislation piecemeal, in some cases
even banning the practice outright.
In Florida, where oil drilling has long occurred in the panhandle and southwest parts of the state, a
Florida legislative subcommittee recently passed the Fracturing Chemical Usage Disclosure Act, a
measure that would require oil and gas companies to provide the state with the chemicals the use
during the fracking process.[6]
And in September 2013, California Gov. Jerry Brown signed the first fracking law, SB 4, which paved the
way for rules requiring companies, among other things, to disclose chemicals they use in the fracking

process, to provide notice to neighbors before operations begin and to conduct certain testing on water
wells.[7] This legislation has also fueled efforts by various groups to ban the practice in that state
altogether[8] — despite estimates that the Monterey Shale, which extends the length of California,
contains over 15 billion barrels of technically recoverable oil,[9] a figure that, if tapped, is likely to bring
increased wealth to the state and thousands of jobs.
But although state-by-state regulation may be a workable solution, the ever-increasing local regulations
and bans are muddying a field already suffering from lack of clarity.
For example, in mid-January of this year, the North Carolina Mining and Energy Commission approved a
rule that would let companies keep confidential the makeup of the chemical mixture used in the
fracking process. Although that rule is currently still under final consideration, its adoption would send a
message to companies that North Carolina welcomes the fracking industry. This rule, however, may be
undermined by the many local bans and moratoriums that have been passed in North Carolina in the
past few years.[10]
Other states facing a varying patchwork of regulation at the local level include shale-rich New York and
Colorado.
In New York state, where fracking remains at a standstill due to a state-wide moratorium pending the
results from that state’s environmental agency’s review, many New York towns have nonetheless
banded together to limit or ban drilling operations completely.[11] On Jan. 6, 2014, Kirkland, N.Y.,
banned fracking within the town limits.[12] Four days later, Erie County instituted a similar ban on
county-owned lands.[13]
Similarly, many cities in Colorado, such as Boulder City, Colorado Springs and Loveland, have passed
measures to ban fracking, creating a patchwork of regulation similar to that in place in New York. To add
to that complexity, the group “Protect Our Colorado” is trying to get a Colorado statewide ban on
fracking on the ballot; such a move would threaten the industry in a state that sits on large shale
formations.[14]
The result of these piecemeal local bans may lead to a de facto ban throughout the larger areas of the
states where those towns are located. For example, in New York, even if the state-wide moratorium is
lifted, such a patchwork of regulation may deter companies from investing in the small areas that
remain available for fracking in fears that similar bans, already in place in neighboring towns, could
require the companies to pull out. The same can be said for Colorado.
Local bans are also popping up in traditionally fracking-friendly areas like Texas and Ohio. For example,
the city of Dallas, which sits on the edge of the Barnett Shale, passed restrictions in December 2013,
which ban fracking within 1,500 feet of a “home, school, church” and other areas, effectively banning
the practice within the city.[15] And in Ohio, which sits on top of the Marcellus Shale, over two dozen
bans or moratoriums have been passed in recent years.[16]
More such examples abound, but what is clear is that until some guidance is provided, particularly at the
federal level, the trend to regulate and ban fracking at the state and local level is likely to continue its
increasing pace this year.
Fueling the race to regulate or ban the practice altogether at the local level is private litigation, which
continues to flourish. Most litigation contains allegation that nearby fracking has contaminated a water

supply, but proving these claims in the absence of conclusive scientific studies has been difficult, with
some recent studies finding that such contamination is unlikely.[17] And if the EPA’s draft report this
year were to suggest that drinking water is impacted adversely by fracking practices, it would likely help
to give such cases a much needed boost and could help spur new litigation.
The issuance of the draft EPA report — a first look at the EPA’s fracking hand — coupled with the
continuing increase in state and local regulation will make 2014 a year to watch in the fracking
regulatory arena.
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