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cut down the class when and if they’re 
confronted with a potential decision that 
would mean no class at all.”

But a source of hope for Conway is the 
U.S. Supreme Court’s recent decision that 
upheld a business’s use of class action 
waivers, even when individual arbitration 
would cost more than the plaintiff could 
win in damages. 

She said that while the case considered 
a lawsuit brought under consumer stat-
utes and not employment law, it was still a 
good sign for employers.

Employment class actions can have a 
much higher value than cases brought 
by a group of consumers, she said, and so 
businesses feel it’s even more important 
that they should be allowed to address al-
legations on an individual basis.

“It’s an even stronger argument for the 
fundamental fairness of enforcing the ar-
bitration agreement,” she said.

— Laura Hautala
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California will see important developments in employment law soon, as the state Supreme Court considers three cases that will impact class action 
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Conway’s class action defense prac-
tice has shown no signs of slowing 
down, despite a spate of appellate 
decisions that many expected to 

put the brakes on many kinds of multi-
plaintiff employment lawsuits.

“California has unique case law and leg-
islation, and we have a very vibrant plain-
tiffs’ bar,” Conway said. “So every time we 
get a case such as Dukes, the plaintiffs’ bar 
comes up with arguments that either can 
narrow, they feel, to the requirements of 
the Dukes decision, or they come up with 
new theory.”

Conway focuses almost entirely on 
employment class actions, and this year 
defended Wal-Mart Stores Inc. against 
claims that the retailer denied its cashiers 
statutorily required seats at their worksta-
tions.

Many defense attorneys thought Dukes 
would make cases that propose to certify a 
sweeping class, but theories like the suit-
able seating cases propose large classes of 
employees, Conway said.

“We’re still seeing statewide cases,” 
she said. “The plaintiffs are moving to 


