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Ten Golden Rules (from page 15)
by both shareholders and the media and are now rarely used.
Nevertheless, change of control clauses can be a powerful tool
for reassuring and retaining key employees who might otherwise leave an employer which is considered to be a vulnerable
target for takeover and can still be justified as reasonable, in
appropriate circumstances, even for directors.
Take Steps to Protect Your Confidential Information and
Intellectual Property
UK law provides limited protection for an employer’s
trade secrets, confidential information and intellectual property but can be supplemented by appropriate language in an
employment contract or associated agreement. We therefore
advise employers to ensure that the employment contracts
of key employees contain express protection of trade secrets,
confidential information and intellectual property.
Retain the Right to Place Key Employees on
Garden Leave
The term garden leave is used to describe a period of
enforced suspension during which the employee continues
to be paid but is not permitted to carry out work (either for
their current employer or anyone else) and is restricted from
contacting colleagues, customers or suppliers. The UK courts
will not force an employee to remain on garden leave unless
either the employment contract contains a garden leave clause
or the employee refuses to work their notice period (see below)
and intends to join a competitor. Express garden leave clauses
have become a regular feature in the employment contracts of
key employees. To the extent that the clause is well drafted
and reasonable, the employer will be able to enforce a period
of garden leave even where the employee is willing to work
their notice period, giving the employer time to shore up its
relationships with customers, suppliers and employees.
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Combine An Express Garden Leave Clause With
An Appropriate Notice Period
At-will employment is not permitted in the UK. As a consequence, employment relationships in the UK are commonly
terminable upon period of notice agreed between the employer
and employee (subject to legal minimum requirements). A
long notice period (even if the notice period to be served by
both parties is the same) is generally thought to favour the
employee, rather than the employer, as the UK courts will not
force an employee to work out their notice period if unwilling
to do so. However, as can be seen at rule 6 above, the UK courts
may enforce a period of garden leave during an employee’s
notice period. An appropriate notice period (commonly
between 3 and 6 months for key employees) coupled with an
express garden leave clause therefore provides an employer
with a valuable “buffer” following the resignation of a key
employee during which it can take steps to secure its business. Furthermore, the usefulness of your key employees to a
competitor may be significantly reduced if you retain the right
to enforce an appropriate period of garden leave, particularly
where coupled with appropriate post-employment restrictive
covenants (see below).
Include Appropriate Post-employment
Restrictive Covenants
Post-employment restrictive covenants are lawful in the
UK to the extent that they protect a legitimate business interest
and do so in a manner which is reasonable having regard to
the employer’s business and the particular circumstances of
the employee. Covenants which do not protect a legitimate
business interest, which last too long or are drafted too widely
will be unenforceable. A well drafted restrictive covenant is
an extremely effective means of neutralizing the ability of a
departing employee to misuse their former employer’s trade
secrets, harm its goodwill or customer connections, or destabilize its workforce. Enforceable restrictive
covenants also discourage competitors from
attempting to gain access to an employer’s trade
secrets, customer and supplier relationships or
key employees by hiring its key employees.
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Enforce Your Contractual Rights
A well drafted employment contract will
not operate effectively as a retention tool if not
enforced where appropriate. Often key employees deliberately breach obligations under
their employment contract (particularly those
obligations which prevent them from engaging in competitive activities after termination
of employment) because they believe that their
former employer lacks the will or the means to
enforce them. While enforcing post-employment obligations by means of court action can
prove expensive, it sends a strong signal, both to
its workforce and competitors, that an employer
will take steps to protect its legitimate business
interests. o
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