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The collapse of the financial and credit 
markets have given rise to a wave of pri-
vate litigation as well as state and federal 
regulatory and criminal investigations. A 
recent study reported that between 2007 
and 2009, the number of federal securities 
class action filings surged, driven by the fi-
nancial crisis caused by the collapse of the 
housing and credit markets.1 According to 
the same report, 40% of securities class 
action filings in 2008, and 30% in 2009, 
were related to the credit crisis. 

In response to the financial crisis, fed-
eral prosecutors, state attorneys general, 
and federal regulatory agencies have co-
ordinated their resources in investigating 
and prosecuting claims on parallel tracks. 
Such synchronized efforts often have led to 
greater efficiencies for both criminal and 
regulatory prosecutions. In recognition 
of the value of multi-agency cooperation, 
prosecutors and regulators have institu-
tionalized their relationships in the form 
of task forces, which are designed to coor-
dinate strategy, set policies, share informa-
tion, and supervise criminal and regulatory 
actions relating to the financial crisis. For 
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example, in May 2008, federal prosecutors 
in New York formed the Mortgage Fraud 
Task Force, which is run out of the U.S. At-
torney’s Office for the Eastern District of 
New York and consists of several federal, 
state and local law enforcement agencies. 
The Mortgage Fraud Task Force’s mission 
is to investigate potential wrongdoing re-
lating to the subprime mortgage industry 
collapse.2 In November 2009, President 
Barack Obama established the Interagency 
Financial Fraud Enforcement Task Force, 
composed of senior-level officers from a 
broad range of federal agencies, regulatory 
authorities, and inspectors general.3 The 
Financial Fraud Enforcement Task Force 
replaces the Corporate Fraud Task Force 
established by President George W. Bush in 
2002. Its stated mission is to “investigate 
and prosecute significant financial crimes, 
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ensure just and effective punishment for those 
who perpetrate financial crimes, address discrimi-
nation in the lending and financial markets and 
recover proceeds for victims.”4

Coordinated investigations by various govern-
ment agencies in the wake of the financial crisis 
have led to several important parallel criminal 
and regulatory proceedings, including:

•	 Bear Stearns Asset Management Portfolio 
Managers: In June 2008, the Securities and 
Exchange Commission (SEC) filed an en-
forcement action against two former Bear 
Stearns Asset Management hedge fund man-
agers, alleging that they knowingly lied to 
investors about the prospects of funds that 
were heavily invested in collateralized debt 
obligations based largely on subprime mort-
gage-backed securities.5 On the same day, 
federal criminal charges were filed against 
the hedge fund managers based on virtually 
the same factual allegations.6 In November 
2009, the defendants were tried and acquit-
ted in the criminal case.7 Nevertheless, the 
SEC announced that it was not deterred from 
proceeding with its enforcement action.8 Cit-
ing the different standard of proof in civil ac-
tions, Robert Khuzami, Director of the SEC’s 
Division of Enforcement, said that the SEC 
“filed a case based on the evidence from our 
investigation,” and that “we fully expect to 
proceed with our case.”9

•	 Credit Suisse Auction-Rate Securities Bro-
kers: In September 2008, both the U.S. Attor-
ney’s Office for the Eastern District of New 
York and the SEC brought fraud charges 
against two former Credit Suisse Group bro-
kers on allegations that they lied to their in-
vestors about the nature of their products, 
which were linked to auction-rate securities.10 
One co-defendant pled guilty to conspiracy, 
wire fraud, and securities fraud, and the other 
was convicted at trial.11

•	 Credit Default Swaps Investigation: In Octo-
ber 2008, it was reported that the U.S. At-
torney’s Office for the Southern District of 
New York and the New York State Attorney 

General’s Office had commenced a joint in-
vestigation into manipulative practices in the 
credit default swaps market.

•	 N.Y. State Common Retirement Fund: The 
SEC brought fraud charges against a former 
Deputy Comptroller and political advisor on 
allegations that he extracted millions of dol-
lars in kickbacks from investment manage-
ment firms who sought to manage the state’s 
largest pension fund.12 Since those charges 
were brought, both the SEC and the New 
York Attorney General’s office have brought 
charges against those involved in accepting 
and making payments.13 

•	 Beazer Homes USA/Michael Rand: In July 
2009, the SEC brought charges against the 
former chief accounting officer of Beazer 
Homes, USA, Inc., on allegations that he 
conducted a multi-year fraudulent account-
ing scheme.14 On the same day, Beazer settled 
criminal and civil charges with the Depart-
ment of Justice and the Department of Hous-
ing and Urban Development, agreeing to pay 
$50 million in fines and restitution to home 
buyers pursuant to a deferred prosecution 
agreement.15

•	 Galleon Insider Trading: In October 2008, 
both the U.S. Attorney’s Office for the 
Southern District of New York and the SEC 
brought charges against a number of indi-
viduals in what prosecutors have called the 
largest-ever insider trading scheme.16 As of 
early November 2009, 20 people had been 
charged in the criminal case, and five had 
pled guilty.17 The judge presiding in the SEC 
action instructed the litigants to be ready for 
trial in April 2010.18

The financial crisis has placed an ever-increas-
ing number of companies in the position of be-
ing confronted with multiple shareholder class 
actions, consumer litigation, SEC investigations, 
arbitrations, state attorney general investigations, 
and federal grand jury investigations. In defend-
ing these private actions and governmental in-
vestigations, companies should not attempt to 
defend each action or investigation as if it were a 
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“stand-alone” proceeding. Rather, global defense 
strategies need to be developed so that the defense 
of each proceeding is carefully coordinated with 
the defense of all other parallel proceedings. This 
article provides an overview of certain legal prin-
ciples and tactical considerations that need to be 
kept in mind when formulating strategies for de-
fending parallel proceedings.

Tactical Considerations in Litigating 
Parallel Proceedings

The likelihood of facing parallel proceedings 
magnifies the challenges of defending a client in a 
criminal or regulatory investigation. In defending 
parallel proceedings, counsel must weigh the ben-
efit that the client can obtain through cooperating 
with prosecutors and regulators against the sub-
stantial risk that disclosures to government agen-
cies will be discoverable by private civil plaintiffs. 
In addition, counsel must evaluate the impact of 
a individual client’s decision or, in representing a 
corporation, an employee’s decision, to exercise 
or waive his or her privilege against self-incrimi-
nation. Counsel must also determine whether and 
under what circumstances it can be beneficial to 
seek or oppose stays of parallel proceedings, and 
under what circumstances courts will impose such 
stays. Finally, in considering whether and how to 
settle parallel proceedings, counsel must consider 
how the resolution of one or more proceedings 
can impact the client’s interests in the remaining 
proceedings. 

Protecting Information Provided  
to the Government from Disclosure  
to Third Parties

An important decision facing a corporation 
under investigation is whether to provide privi-
leged or otherwise non-discoverable materials to 
prosecutors and regulators in an effort to coop-
erate and avoid prosecution. The disclosure of 
such materials, however, gives rise to the risk that 
the materials will be discoverable by private civil 
litigants. Moreover, non-privileged information 
or documents not otherwise subject to discov-
ery—such as information or documents under 
the control of foreign entities in foreign jurisdic-

tions—can become discoverable by virtue of the 
fact that they were voluntarily produced to the 
government in the course of an investigation. 
Counsel must therefore weigh, from the outset, 
the benefits and risks of disclosing certain kinds 
of materials and information to the government, 
and consider taking steps to limit the scope of any 
potential privilege waiver vis-à-vis third parties.

In determining whether to produce privileged 
materials to the government, a company must as-
sume that it will not be able to eliminate complete-
ly the risk that the materials will eventually wind 
up in the hands of private plaintiffs. The federal 
circuit courts have largely rejected the “selective 
waiver” doctrine, which would allow a party to 
waive the attorney-client privilege for the limited 
purpose of providing materials to the government, 
without the waiver extending to third parties.19 
The one exception is the Eighth Circuit, which 
concluded in Diversified Industries, Inc. v. Mere-
dith that the selective waiver doctrine was justified 
on the grounds that it encouraged “the developing 
procedure of corporations to employ independent 
outside counsel to investigate and advise them in 
order to protect stockholders, potential stockhold-
ers, and customers.”20 Since that decision, how-
ever, every other circuit to consider the issue has 
rejected the selective waiver doctrine.21

Although courts generally have rejected the 
selective waiver doctrine, some courts have sug-
gested that, in certain circumstances, voluntary 
disclosures to prosecutors or regulators may be 
protected against waiver where the disclosures 
are made under a confidentiality agreement. In 
In re Steinhardt Partners, L.P., the Second Cir-
cuit refused to adopt a per se rule that all volun-
tary disclosure of attorney work product results 
in waiver.22 The court said that waiver might not 
be found where the disclosing party and the gov-
ernment “share a common interest in developing 
legal theories” or have “entered into an explicit 
agreement that the [government] will maintain 
the confidentiality of the disclosed materials.”23 
Likewise, the Tenth Circuit, in In re Qwest Com-
munications International, Inc., left open the 
possibility that the privilege could be maintained 
where “a confidentiality agreement… prohibits 
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further disclosures without the express agreement 
of the privilege holder.”24 

A new Federal Rule of Evidence that ad-
dresses the attorney-client privilege and work 
product doctrine, Rule 502, was signed into law 
in September 2008. Although a provision relat-
ing to “selective waiver” was considered, and 
deliberately omitted, from the legislation at the 
recommendation of the Judicial Conference,25 
Rule 502 provides a mechanism for protecting 
voluntary disclosures to government agencies 
in limited circumstances. Under subsections (d) 
and (e) of the Rule, disclosure of materials in a 
litigation or other federal proceeding may be pro-
tected from waiver of attorney-client privilege 
or work product protection by a court order. As 
the Rule has only been recently enacted, there is 
scant decisional law addressing the use of these 
provisions in parallel proceedings. Thus, it is un-
clear whether and how the Rule will impact the 
existing law concerning waiver where materials 
are voluntarily produced to the government un-
der confidentiality agreements.26 Section 4.3.1 of 
the SEC Enforcement Manual, which addresses 
confidentiality agreements, instructs staff attor-
neys to “exercise judgment” when determining 
whether to enter into a confidentiality agreement 
with a company under investigation, specifically 
noting that some courts have held that companies 
waived the privilege despite producing privileged 
materials under a confidentiality agreement.27 

Although it does not cover the issue of “selec-
tive waiver,” the new rule does address the scope 
of the waiver of the privilege in a federal proceed-
ing. Under Rule 502(a), disclosure of privileged 
information or attorney work product operates 
as a waiver with respect to other information con-
cerning the same subject matter if: (i) the waiver 
is intentional; and (ii) the disclosed and undis-
closed information “ought in fairness to be con-
sidered together.” The Advisory Committee notes 
provide that broad subject matter waiver will be 
found only in “unusual situations in which fair-
ness requires a further disclosure” to prevent the 
disclosed information from being misleading or 
to prevent a party from gaining a tactical advan-
tage over an adversary. In U.S. v. Treacy,28 Judge 
Jed S. Rakoff of the U.S. District Court for the 

Southern District of New York, citing Rule 502, 
held that Monster Worldwide’s disclosure to 
the government of internal investigation inter-
view memoranda did not waive the privilege as 
to other interview memoranda where Monster’s 
decision to disclose the information was not de-
signed to seek any tactical advantage against any 
adversary or former employee.29

Given the scant authority for being afforded 
protection under the selective waiver doctrine, the 
safest course for companies or individuals facing 
parallel proceedings is to negotiate the scope of 
a document production in a way that avoids, or 
limits as much as possible, the production of privi-
leged materials, irrespective of whether the mate-
rials are covered by a confidentiality agreement. 
That way, even if a court finds that there has been a 
waiver of privilege vis-à-vis third parties, the com-
pany will be in a position to argue that the waiver 
is limited in scope. Thus, where possible, disclo-
sure should be general, not specific, and oral, not 
written.30 For example, in Treacy, Monster previ-
ously had provided the government only “general 
summaries, impressions and conclusions” regard-
ing its internal investigation interviews “that did 
not effectuate any general waiver.”31 Judge Rakoff 
distinguished these summaries from “detailed oral 
recitations” of other interviews as to which the 
protection would be waived. 

Testifying in Parallel Regulatory 
and Civil Proceedings—The Fifth 
Amendment Dilemma

Corporations do not have a Fifth Amendment 
privilege,32 but their employees and former em-
ployees do, and an employee’s decision to exercise 
his or her Fifth Amendment privilege will have 
implications for the company. The employee’s 
assertion of the Fifth Amendment privilege in a 
civil or regulatory proceeding can result in an ad-
verse inference against the company in that pro-
ceeding.33 Further, the employee’s assertion of the 
Fifth Amendment privilege in a criminal investi-
gation can result in limiting the company’s credit 
earned for cooperation.34 Alternatively, the em-
ployee’s testimony in any proceeding will likely 
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be deemed as an admission by the company under 
the Federal Rules of Evidence.35

An individual who is subject to potential or 
existing parallel criminal, regulatory, and civil 
proceedings faces more complicated tactical con-
siderations with respect to asserting the Fifth 
Amendment privilege than one who is the sub-
ject of a criminal proceeding alone. In a crimi-
nal proceeding, the defendant can assert the Fifth 
Amendment privilege at any stage, from investi-
gation through sentencing, and no adverse infer-
ence from such invocation can be drawn against 
him by the fact-finder.36 An individual’s assertion 
of the Fifth Amendment privilege in a parallel reg-
ulatory or civil proceeding, however, carries with 
it the risk that the fact-finder will be permitted 
to draw an adverse inference.37 Where there are 
parallel criminal and civil proceedings, the deci-
sion to assert or not to assert the privilege in the 
civil proceeding is not costless: One can invoke 
the privilege in the civil proceeding and risk the 
possibility of an adverse inference in that pro-
ceeding; or one can choose to testify in the civil 
proceeding, and risk providing the government 
with evidence that can be used against him in the 
criminal proceeding. If one chooses to provide 
testimony in a regulatory proceeding, such as in 
an SEC enforcement action, there is an additional 
risk that obstruction of justice or perjury charges 
can be brought against the individual in a parallel 
criminal prosecution, in addition to the charges 
based on the underlying alleged wrongdoing. 

Risks of Testifying in Civil Proceedings

Although an individual cannot be compelled 
to testify in a criminal proceeding merely because 
he has testified in a parallel civil proceeding,38 
any testimony provided in the civil proceeding 
likely can be used as evidence against him in the 
criminal proceeding.39 In addition, a party can 
be deemed to have waived his Fifth Amendment 
privilege in the civil proceeding as to certain mat-
ters if instead of asserting the Fifth Amendment 
privilege, he makes a testimonial statement in a 
responsive pleading, an affidavit, an interrogatory 
response, a deposition or in the production of a 
document.40 Of course, providing false testimony 
or making false unsworn statements in a regula-

tory proceeding also exposes the individual to 
charges of perjury and obstruction of justice in a 
parallel or subsequent criminal proceeding.41 

Risks of Asserting the Fifth 
Amendment in Civil Proceedings

Adverse Inference Drawn Against an Indi-
vidual—The U.S. Constitution does not prohibit 
the use of a party’s assertion of the privilege in 
the context of a regulatory or civil proceeding as 
evidence in support of the claims involved in the 
proceeding.42 The fact-finder in a regulatory or 
civil proceeding is allowed, but is not required, to 
draw an adverse inference against a party based 
on the party’s invocation of the Fifth Amendment 
with respect to providing testimonial discovery 
on issues relevant to the case.43 

Courts have broad discretion in determining 
whether to allow such an adverse inference to be 
drawn in a particular case. “The most important 
factors considered by the courts are the effect that 
the claim of privilege has on an opponent’s ability 
to develop his or her position and the evidentiary 
significance of the adverse inference in light of 
other facts in the case.”44 

Adverse Inference Against Corporation Based 
on Employee’s or Former Employee’s Invoca-
tion of Fifth Amendment Privilege—The Second 
Circuit has identified a number of non-exclusive 
factors a court should consider in determin-
ing whether an adverse inference can be drawn 
against a party based on a non-party witness’s as-
sertion of the Fifth Amendment privilege: 

•	 the	 nature	 of	 the	 relationship	 between	 the	
non-party witness and the defendant;

•	 the	 degree	 of	 control	 of	 the	 party	 over	 the	
non-party witness;

•	 the	compatibility	of	the	interests	of	the	party	
and non-party witness in the outcome of the 
litigation; and

•	 the	role	of	the	non-party	witness	in	the	litiga-
tion.45

The court added that “other circumstances 
unique to a particular case” may be considered, 
but that the “overarching concern is fundamen-
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tally whether the adverse inference is trustworthy 
under all of the circumstances and will advance 
the search for the truth.”46

FINRA Proceedings—As a self-regulating orga-
nization (SRO), the Financial Industry Regulato-
ry Authority, Inc. (FINRA)47 is not generally con-
sidered a state actor.48 A witness in proceedings 
before FINRA, therefore, cannot avail himself 
of the protections provided by the Fifth Amend-
ment.49 Consequently, a securities professional as-
sociated with a FINRA member firm who receives 
a Rule 8210 Request must either comply with the 
request or risk losing his job and being barred or 
suspended from working in the securities indus-
try, regardless of the existence of a pending paral-
lel civil proceeding.50 

FINRA Rule 8210(c)51 provides that “[n]o 
member or person shall fail to provide informa-
tion or testimony or to permit an inspection and 
copying of books, records, or accounts pursuant 
to this Rule.”52 Violation of Rule 8210 also con-
stitutes a violation of FINRA Rule 2010, which 
requires that “a member, in the conduct of his 
business, shall observe high standards of com-
mercial honor and just and equitable principles 
of trade.”53 The standard sanction for a member’s 
failure to respond in any manner to FINRA’s re-
quest for information is a permanent bar from as-
sociating in any capacity with a FINRA member, 
while a member who responds to the request, but 
fails to do so timely, truthfully or completely is 
subject to a suspension of up to two years.54 

Restrictions on Ability to Offer Evidence—
While courts are often sensitive to the Fifth 
Amendment dilemma created by parallel civil and 
criminal proceedings, they are also aware of the 
potential for a civil defendant to exploit his Fifth 
Amendment privilege by initially invoking the 
privilege during civil discovery only to waive it 
“at a time when an adverse party can no longer 
secure the benefits of discovery.”55 A defendant 
who invokes his Fifth Amendment right in civil 
litigation might be precluded from presenting evi-
dence on his own behalf.56 

Wells Submissions

Under current SEC practice, targets of SEC in-
vestigations are notified whenever Enforcement 

Division staff decides, even preliminarily, to rec-
ommend charges.57 At that point, individuals or 
entities under investigation are given an opportu-
nity to submit a written statement, called a “Wells 
submission,”58 to the SEC setting forth their fac-
tual and legal positions as to why further enforce-
ment actions are unwarranted.59 The benefits of 
filing a Wells submission include the possibility of 
persuading SEC staff:

•	 not	to	recommend	an	enforcement	action;

•	 to	drop	certain	charges;

•	 to	change	the	forum	for	an	enforcement	ac-
tion; or

•	 to	request	different	relief.60

In addition, even if a Wells submission is unsuc-
cessful in persuading SEC staff not to recommend 
an enforcement action, a Wells submission may 
persuade the SEC to: (i) reject the recommenda-
tion for enforcement by SEC staff members who 
are investigating the case; or (ii) recommend set-
tlement on more favorable terms than those rec-
ommended by the SEC staff members.61 

Although there are substantial benefits that 
can result from a Wells submission, there are also 
possible tactical disadvantages to submitting one. 
To begin with, Wells submissions are commonly 
sought, and sometimes considered discoverable, 
in private civil litigation.62 In addition, the SEC 
considers Wells submissions to be party admis-
sions, which can be used by the SEC in any future 
litigation it brings against the person making the 
submission (and, in appropriate circumstances, 
perhaps the corporation for whom the person 
was or is employed).63 A Wells submission might 
also provide the SEC with a “roadmap” to the de-
fense in the event of litigation. In addition, federal 
prosecutors can obtain Wells submissions pursu-
ant to an information request from the SEC and, 
in turn, make use of the Wells submission in a 
parallel criminal proceeding.64 

While there are few reported decisions ad-
dressing the discoverability of Wells submissions, 
Judge Shira A. Scheindlin of the U.S. District 
Court for the Southern District of New York held 
that Wells submissions are discoverable so long as 
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they are: (1) admissible, because they are relevant 
to a claim or a defense; or (2) will reasonably lead 
to the discovery of admissible evidence.65 Judge 
Scheindlin rejected the claim that Rule 408 of the 
Federal Rules of Civil Procedure protects Wells 
submissions from discovery because they are 
settlement materials: First, “[o]ffers of settlement 
are not intrinsically part of Wells Submissions,” 
and to the extent a Wells submission contains an 
offer of settlement, the settlement offer is easily 
severable from the remainder of the submission.66 
Second, Rule 408 addresses the admissibility of 
settlement discussions, not whether settlement 
discussions are discoverable.67 

Given the potential pitfalls, counsel must weigh 
carefully the benefits and drawbacks of making a 
Wells submission, and if one is made, give careful 
consideration to the content of the submission.

Staying Proceedings or Discovery

A defendant facing parallel civil and criminal 
proceedings can seek to escape the Fifth Amend-
ment dilemma, as well as the burden of defending 
multiple actions simultaneously, by seeking a stay 
of the civil proceeding or of civil discovery. The 
government, usually in the interest of protecting 
a criminal investigation or proceeding, can also 
seek to stay discovery in a civil proceeding. Absent 
“substantial prejudice to the rights of the parties 
involved,” however, there is no Constitutional 
requirement to stay a regulatory or civil proceed-
ing pending the outcome of a parallel criminal 
proceeding.68 Courts have substantial discretion 
in determining whether the circumstances merit 
a stay of the civil proceedings.69 In determining 
whether the circumstances support a stay of the 
civil proceedings, courts must weigh the various 
competing interests involved. The factors that 
courts generally consider include:

•	 the	 extent	 to	 which	 the	 criminal	 and	 non-
criminal proceedings overlap;

•	 the	 status	 of	 the	 proceedings,	 including	
whether the defendant has been indicted;

•	 whether	the	government	entity	that	has	initi-
ated the criminal case is also a party in the 
civil case;

•	 the	 private	 interests	 of	 the	 civil	 plaintiff	 in	
proceeding expeditiously weighed against the 
potential prejudice to the plaintiff as the re-
sult of any delay;

•	 the	 private	 interests	 of	 and	 burden	 on	 the	
defendant, including the extent to which the 
defendant’s Fifth Amendment rights are im-
plicated;

•	 the	interests	of	persons	not	parties	to	the	civil	
proceedings;

•	 the	interests	of	the	public	in	both	the	criminal	
and civil proceedings; and

•	 the	interest	of	the	court	in	the	efficient	man-
agement of cases.70

Courts are also able to balance the parties’ 
competing interests by crafting various forms of 
relief short of completely granting or denying a 
motion to stay the proceeding or discovery. For 
example, a court can issue a protective order seal-
ing a deposition transcript until the completion of 
the criminal proceeding, stay deposition discov-
ery while permitting document discovery, or stay 
discovery only as to certain defendants or non-
party witnesses while letting discovery proceed as 
to others.

Private Actions

Motion by Defendant—A defendant seeking 
a stay of a private civil proceeding pending the 
resolution of a related criminal proceeding faces 
a high hurdle. The mere contention that the de-
fendant will be forced to suffer the consequences 
of his choice of whether or not to invoke his Fifth 
Amendment privilege is insufficient to warrant a 
stay.71 

A court will be more likely to grant a defen-
dant’s motion to stay a private civil proceeding 
when the defendant has been indicted in a parallel 
criminal proceeding involving the same conduct, 
transaction or subject matter as the civil proceed-
ing.72 Where the defendant has not been indicted, 
but instead is merely the subject or target of a 
criminal investigation, courts are generally less 
inclined to grant a stay. 
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In a recent federal securities fraud litigation, 
the fact that a defendant provided discovery in 
parallel criminal and regulatory investigations 
led the court to lift the statutory stay of discov-
ery under the Private Securities Litigation Reform 
Act (PSLRA).73 In that case— In re Bank of Am. 
Corp. Sec., Derivative & Employment Ret. In-
come Sec. Act (ERISA) Litig.—plaintiffs brought 
an action against Bank of America alleging securi-
ties fraud in connection with its merger with Mer-
rill Lynch. Before motions to dismiss were filed, 
plaintiffs requested discovery of documents that 
defendants “have produced or will produce” to 
the SEC, Congress, the New York Attorney Gen-
eral, and the North Carolina Attorney General, 
all of whom were investigating Bank of America’s 
merger with Merrill Lynch. Although the PSLRA 
provides that all discovery be stayed pending a 
motion to dismiss absent a showing of particular-
ized need for the requested discovery,74 the court 
made an exception for the requested materials on 
the grounds that plaintiffs would be unduly prej-
udiced if the stay was not lifted for this limited 
discovery. The court reasoned that while discov-
ery “is moving apace in parallel litigation,” with-
out access to documents produced in the parallel 
proceedings, plaintiffs “will be less able to make 
informed decisions about litigation strategy.”75 At 
the same time, the purposes of the PSLRA stay—
to discourage strike suits and abusive discovery 
practices76—were not frustrated by lifting the stay 
under the circumstances. The court found that 
plaintiffs were not seeking the discovery to en-
gage in a “fishing expedition,” and because the 
defendants had already “collected, reviewed, and 
organized the documents for production in other 
proceedings, …the burden of making another 
copy for plaintiffs here will be slight.”77

Motion by Government—The government, 
either state or federal, can intervene in a private 
civil proceeding to seek a stay pending the reso-
lution of a related criminal investigation or pro-
ceeding. Generally, the government is more likely 
to obtain a requested stay than is a private party 
because of the significant public interest protected 
by the government’s law enforcement function. 
Often when the government intervenes to seek a 
stay of a civil proceeding or of civil discovery, it 

will claim that the requested stay is needed to pro-
tect an ongoing criminal investigation or pending 
grand jury proceeding that involves the same sub-
ject matter.78 If the defendant has been indicted, 
the government is also likely to argue that a stay 
is warranted to prevent the defendant from us-
ing the permissive civil discovery rules to obtain 
information about the government’s case that he 
would not be entitled to at that time under the 
more restrictive criminal discovery rules.79

Regulatory Investigations  
and Proceedings

In recent years, the greater degree of coopera-
tion among government agencies has resulted in a 
corresponding increase in the number of parallel 
criminal and civil proceedings, particularly in the 
securities area, where the government is seeking 
both criminal and civil remedies from the same 
parties based on the same conduct. In this era of 
coordinated government action, it is not uncom-
mon for the U.S. Attorney’s Office and the SEC to 
file an indictment and a civil complaint, respec-
tively, against the same parties on the same day 
or within days of each other, followed by the U.S. 
Attorney’s Office moving to intervene to seek a 
stay of the SEC’s civil proceeding. In support of 
these stay motions, prosecutors principally have 
argued that:

•	 the	defendant	could	obtain	discovery	 in	 the	
SEC proceeding which is not available under 
the Federal Rules of Criminal Procedure;

•	 while	benefitting	from	unlimited	civil	discov-
ery, the defendant could deny the government 
reciprocal discovery by invoking the Fifth 
Amendment privilege against self-incrimina-
tion; and

•	 discovery	 might	 compromise	 cooperating	
witnesses in the criminal case.80

For many years, courts regularly stayed SEC 
civil actions on the motions of the U.S. Attorney’s 
Office—in part, because defendants rarely chal-
lenged them. In recent years, however, there has 
been a palpable shift in the treatment of prosecu-
tors’ stay motions, with many courts denying the 
motions or imposing limited stays of discovery 
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where the government is able to demonstrate, 
with specificity, how its case could be prejudiced.81 

The recent decisions denying government mo-
tions for stays of parallel regulatory actions have 
balanced the prejudice to the government’s inter-
est in its criminal prosecution with the prejudice 
to the defendant’s interest in promptly resolving 
the civil case and clearing his or her name and the 
ability to obtain evidence to defend him or her-
self in the civil proceeding.82 In assessing preju-
dice to the government, these courts have noted 
that the government itself created the potential 
prejudice to its prosecution by coordinating the 
simultaneous filings with the regulatory agency.83 
For example, Judge Rakoff noted the anomaly of 
the U.S. Attorney’s Office, “having closely coor-
dinated with the SEC in bringing simultaneous 
civil and criminal actions against some hapless 
defendant, should then wish to be relieved of the 
consequences that will flow if the two actions 
proceed simultaneously.”84 Rather than issue 
a blanket stay as courts had done traditionally, 
courts recently have required the government to 
identify specific civil discovery that would impact 
the criminal case before considering whether to 
stay discovery in those limited circumstances.85 

Resolving Parallel Proceedings

An attorney defending parallel proceedings 
must carefully consider the potential preclusive ef-
fect that a judgment or settlement in one proceed-
ing might have on the other proceeding(s). The 
collateral estoppel doctrine limits re-litigation of 
an issue in an action where (1) the identical issue 
was decided in a prior action; (2) the issue was ac-
tually litigated in the prior action; (3) resolution 
of the issue was essential to a final judgment in 
the prior action; and (4) the party against whom 
estoppel is invoked had a full and fair opportu-
nity to litigate the issue in the prior action.86 Thus, 
the potential collateral estoppel consequences of 
a disposition in each of the parallel proceedings 
will be a critical consideration in determining 
whether to seek a stay of a litigation in a civil or 
regulatory proceeding, whether to seek a speedy 
criminal trial or seek a trial date in the distant 
future, whether and when to settle an action, in 
what order to settle actions, and on what terms.

Collateral Estoppel Effect of 
Dispositions in Criminal Cases

Acquittals—The higher burden of proof re-
quired in criminal proceedings—beyond a rea-
sonable doubt—precludes a defendant from us-
ing an acquittal “offensively” for preclusive effect 
in a subsequent regulatory or civil proceeding.87 
An acquittal in a criminal case does not satisfy 
the requirements of collateral estoppel because it 
demonstrates only that the fact-finder determined 
that the defendant was not proven guilty beyond 
a reasonable doubt; no determination was made, 
however, as to whether he or she was proven li-
able by a preponderance of the evidence. Further, 
while a litigant in a civil case can remedy a judg-
ment through a broad range of avenues such as 
post-trial motions and appellate review, the gov-
ernment generally has no recourse to remedy an 
acquittal.88

Convictions—A criminal conviction can be 
used offensively against the defendant in a sub-
sequent regulatory or civil proceeding on any is-
sue that was essential to the conviction.89 This is 
because a determination of guilt beyond a reason-
able doubt necessarily encompasses a determina-
tion of liability by a preponderance of the evi-
dence on the same issue determined in the prior 
criminal case. Collateral estoppel applies equally 
to criminal convictions obtained through jury ver-
dicts as to those obtained through guilty pleas.90 
Convictions by guilty plea are treated the same as 
those by jury verdict because a court cannot en-
ter judgment on a guilty plea unless it determines 
that a factual basis exists for the plea.91 A state 
court conviction generally will be given preclusive 
effect in a subsequent civil action in federal court, 
provided that the requisite elements of collateral 
estoppel are satisfied.92

Deferred Prosecution Agreements—A deferred 
prosecution agreement is not a judgment, and, 
thus, is not a judgment for the purposes of collat-
eral estoppel. Deferred prosecution agreements, 
however, generally contain a lengthy “Statement 
of Facts” section in which the corporate party 
makes substantial admissions that establish its li-
ability for crimes that could later be prosecuted 
if the agreement is violated by the corporation.93 
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These admissions conceivably can be used against 
the corporation in a civil proceeding under Rule 
801(d)(2) of the Federal Rules of Evidence.94

Sentencing Findings—The Second Circuit has 
held that findings in a sentencing proceeding pre-
sumptively have no preclusive effect on the same 
issues in a subsequent regulatory or civil proceed-
ing.95 In imposing this presumption, the Second 
Circuit cited the concerns that:

•	 defendants	 are	 afforded	 fewer	 procedural	
safeguards in sentencing proceedings than in 
plenary civil trials;96

•	 a	defendant’s	incentive	to	litigate	a	sentencing	
finding “is frequently less intense, and cer-
tainly more fraught with risk, than it would 
be for a full-blown civil trial.”;97

•	 giving	 preclusive	 effect	 to	 sentencing	 find-
ings may encourage sentencing hearings to be 
transformed into “mini-trials.”98

Despite all of these concerns, the Second Cir-
cuit suggested that sentencing findings can have 
preclusive effect where it is necessary to preserve 
the integrity of the judicial system by eliminating 
inconsistent results.99 The Ninth Circuit has since 
adopted the Second Circuit’s presumption against 
extending the doctrine of collateral estoppel to 
sentencing findings.100

Collateral Estoppel Effect of 
Dispositions in Regulatory  
and Civil Actions

The Preclusive Effect of a Civil Action Judg-
ment in a Subsequent Civil Action—A civil judg-
ment based on a preponderance of the evidence 
would be accorded preclusive effect in a subse-
quent civil or administrative proceeding requir-
ing proof under the same standard.101 Thus, an 
adverse judgment or findings against a client in a 
regulatory proceeding can have consequences in 
subsequent shareholder class actions or deriva-
tive lawsuits. The Supreme Court has held that 
trial courts should have broad discretion to deter-
mine when to apply offensive collateral estoppel, 
and that, in general, courts should not apply it 
where a plaintiff could easily have joined in the 

earlier action or where applying offensive estop-
pel would be unfair to a defendant.102

The Preclusive Effect of a Civil Action Judg-
ment in a Subsequent Criminal Action—Because 
of the higher burden of proof in a criminal case, 
the government cannot use a judgment in a prior 
civil or regulatory proceeding for collateral es-
toppel effect in a subsequent criminal action.103 
Conversely, however, a defendant in a criminal 
case can collaterally estop the government to the 
extent identical issues were resolved against the 
government (including the SEC) in the prior regu-
latory proceeding.104

Settlements in SEC Enforcement Actions—SEC 
enforcement actions are generally settled by con-
sent decree, in which the defendant neither ad-
mits nor denies any wrongdoing alleged in the 
complaint. Even where a consent decree contains 
findings of fact, such findings typically have no 
preclusive effect because they are the result of pri-
vate bargaining, as opposed to a decision on the 
merits by a court.105

Conclusion
As the financial crisis continues to spawn ad-

ditional governmental investigations and private 
actions, defense counsel will be presented with 
extremely difficult challenges. Unlike stand-alone 
proceedings, multiple investigations and actions 
necessitate global defense strategies that take into 
account the procedural rules, operative substan-
tive law, potential liability and potential collateral 
estoppel impact of each and every pending pro-
ceeding. By developing an all-encompassing and 
unified strategy for defending parallel proceed-
ings, defense counsel will be in the best position 
possible to navigate the numerous perils that will 
confront them. 
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