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The Devil’s in the Disclosures: 
Compliance After Panther Partners

A recent Second Circuit decision may make it 
more diffi cult for companies to comply with the 
requirement of Management’s Discussion and 
Analysis concerning disclosure of “known trends 
and uncertainties.” It remains to be seen whether 
other circuits will follow.

By Jonathan C. Dickey, Michael Li-Ming 
Wong, and Nicola M. McMillan

Securities and Exchange Commission (SEC) 
rules, specifi cally Management’s Discussion and 
Analysis of Financial Condition and Results of 
Financial Operations (MD&A) require regist rants 
to disclose “known trends or uncertainties” reason-
ably expected to “have a  material …  unfavorable 
impact on … revenues or income from continuing 
operations.” The Second Circuit’s 2012 decision 
in Panther Partners v  . Ikanos Communications 1 
may make it more diffi cult for registrants seek-
ing to comply with these disclosure requirements, 
 particularly given the uncertainties inherent in the 
current economic climate. This article provides 
an overview of the decision and outlines the key 
factors focused on by the Second Circuit. It then 
explores the  potential implications for registrants 

and compares the holding with other recent deci-
sions. It concludes by suggesting that registrants 
pay particular attention to the risk factors that the 
Second Circuit identifi ed in Panther. 

Regulatory Background

Regulation S-K governs the disclosure require-
ments of registration statements, periodic reports, 
and annual reports fi led with the SEC. Item 303 
of Regulation S-K, MD&A, prescribes a vari-
ety of disclosure obligations. Pursuant to Sub-
section (a)(3)(ii) of Item 303, a registrant must 
“[d]escribe any known trends or uncertainties … 
that the registrant reasonably expects will have a 
material … unfavorable impact on …  revenues or 
income from continuing operations.” Instruction 
3 to Item 303(a) further provides: “The discussion 
and analysis shall focus specifi cally on material 
events and uncertainties known to management 
that would cause reported fi nancial information 
not to be necessarily indicative of future operating 
results or of future fi nancial condition.” The SEC’s 
MD&A 1989 interpretive release explains that 
there is a disclosure duty “where a trend, demand, 
commitment, event or uncertainty is both [1] pres-
ently known to management and [2] reasonably 
likely to have material effects on the registrant’s 
fi nancial condition or results of operations.”2

Panther Partners Case

In Panther Partners, plaintiff  alleged that the 
defendant, a manufacturer of network hardware, 
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was aware of defects in its main product line 
and had failed to disclose “the magnitude of the 
defect issue” in its fi lings for a secondary offer-
ing of its securities, in violation of the Securities 
Act of 1933.3 Plaintiff ’s allegations centered on 
the defendant’s sale of allegedly defective semi-
conductor chips; plaintiff  claimed that the defen-
dant sold the  chips—allegedly the defendant’s 
core  product—to two customers, accounting for 
more than 70 percent of the defendant’s revenues. 
According to plaintiff, the two customers then 
incorporated the chips into network products. 
In the weeks leading to the secondary offering, 
according to the complaint, the defendant learned 
that certain chips were defective and causing the 
customers’ products to fail, and there was no 
way to determine which chips would need to be 
replaced. The secondary offering proceeded, with 
the defendant disclosing that “complex products” 
of the type it sold “frequently contain[ed] defects 
and bugs” and that the defendant had “experi-
enced, and may in the future experience, defects 
and bugs,” with resulting damage to its reputation 
and customer confi dence. 

After the offering, the defendant was forced 
to fi nance the replacement of chips in all of its 
customers’ devices, causing negative revenue and 
reputational effects that signifi cantly impacted 
the value of the defendant’s stock. The district 
court dismissed the complaint, fi nding that plain-
tiff  failed to allege facts demonstrating that the 
defendant knew of the abnormally high rate of 
product defects at the time defendant fi led its reg-
istration statements. 

The Second Circuit reversed the dismissal and 
permitted the case to continue, fi nding the plain-
tiff  had “plausibly allege[d] that the defect issue 
and its potential impact on [the defendant’s] busi-
ness, constituted a known trend or uncertainty 
that [the defendant] reasonably expected would 
have a material unfavorable impact on revenues 
or income from continuing operations.”4 The 
court further found that “generic  cautionary 
language” the defendant used in its disclosures 

violated Item 303. The court employed a rea-
sonable foreseeability test that deemphasized 
quantitative factors, holding that the defendant’s 
disclosures were insuffi cient to comply with Item 
303’s requirement that the defendant “inform 
the investing public of the particular, fact-based 
uncertainties of which it was aware in the weeks 
leading up to” the offering. The court held that 
the defendant’s “generic cautionary language” 
was “incomplete” in this regard, but refused to 
outline a bright line test since the disclosure obli-
gations “do not turn on restrictive mechanical or 
quantitative  inquiries.”5 

The Panther analysis focused on three factors: 
(1) whether the company knew of a problem with a 
core product; (2) whether the company’s revenues 
depended heavily on a core group of customers; 
and (3) whether the problem was likely to jeop-
ardize the relationships with those core custom-
ers. The Second Circuit determined that MD&A 
required specifi c disclosure, because the “reason-
able and plausible inferences” from the plaintiff ’s 
allegations were “not simply that the [defendant] 
would have to replace and write off  a large vol-
ume of its chip sets, but also that it had jeopar-
dized its relationship with clients who at that time 
accounted for the vast majority of its revenues.”6 
It was reasonable to expect, the court said, that 
“the uncertainty surrounding the defect rate, gen-
erated by an increasing fl ow of highly negative 
information from key customers” might “have a 
material impact on future revenues.”7 

Foreshadowing the Panther Partners court’s 
move toward a qualitative analysis was the Sec-
ond Circuit’s prior decision in Litwin v. Black-
stone Group.8 In Litwin, the court noted that 
“[e]ven where a misstatement or omission may be 
quantitatively small compared to a registrant’s 
fi rm-wide fi nancial results, its signifi cance to a 
particularly important segment of a registrant’s 
business tends to show its materiality.” As such, 
any analysis likely should include an examination 
of the registrant’s business divisions, as well as 
the products that are key to those divisions. 
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Reasonable Foreseeability in 
the Future 

The Second Circuit’s move toward a reason-
able foreseeability test that shifts focus away from 
quantitative factors is troublesome for regis-
trants hoping for bright-line disclosure guidance. 
The need for registrants to examine qualitative 
factors is nothing new—the SEC has long held 
the position that both types of factors need to 
be addressed. However the shift in court focus, 
and the increasing number of cases in which 
the plaintiffs’ bar is invoking Item 303 in claims 
brought under Section 10(b) of the Securities 
Exchange Act of 1934, is notable. In this regard, 
the importance of paying close attention to fac-
tors explored in the Panther Partners opinion has 
played out in subsequent Second Circuit district 
court decisions, as discussed below. 

Panther Partners and other cases applying its 
rationale arguably require registrants to reexam-
ine their analytical and disclosure methodology, 
and in some cases, monitor more carefully any 
adverse developments in the company’s core busi-
ness lines, including risks to key customer or ven-
dor relationships, trends in orders and backlogs, 
and the like. The courts’ heightened scrutiny under 
Item 303, as refl ected in Panther Partners, has 
empowered plaintiffs’ attorneys to use Item 303 
to persuade courts that companies have a duty 
of disclosure that is far more malleable than in 
past cases. This new trend in the case law in turn 
 creates instability because it adds further shades 
of gray to the choice facing any registrant: dis-
close too little and run afoul of strict liability 
securities penalties; disclose more than necessary 
about uncertain future events and risk making 
them  certain. 

Second Circuit Decisions After 
Panther Partners 

Disclosure of uncertain government spending 
predictions. In McKenna v. SMART Technologies, 
Inc., Judge Forrest in the Southern District of 

New York leaned heavily on the “core” products 
aspects of the Panther Partners decision in fi nding 
that the plaintiff  had made plausible allegations 
under MD&A.9 

McKenna dealt with allegations surrounding 
the sales of  an interactive white board products 
sold mostly to public sector funded schools in 
the United States. SMART’s disclosures stated 
that it was an “indirect but perhaps substantial 
benefi ciary of  the American Recovery and Rein-
vestment Act” and that if  its customers’ ARRA 
funds depleted, the company could experience a 
loss of  revenue growth as a result.10 Following its 
IPO in July 2010, SMART’s business declined, 
and the company revised its forecasts signifi -
cantly just months after the IPO. Even with the 
company’s detailed accounting of  its revenue 
sources and their associated vulnerabilities in 
the offering documents for the IPO, and extensive 
risk factor disclosures, the district court found 
SMART’s disclosure in the offering documents 
concerning risks to its future sales of  interactive 
white board products “was not specifi c enough” 
and SMART should have disclosed that it had 
“indications that ARRA funding [was] less than 
in prior years.”11 

This higher disclosure duty, if  applied in other 
cases, clearly will burden registrants whose core 
business involves customers that depend in whole 
or in part on government funding. But, as the 
cases discussed below suggest, this heightened 
duty of disclosure may not be limited to the facts 
in cases such as Panther Partners and SMART 
Technologies.

Disclosure of specifi c product vulnerabilities. 
The Southern District of New York recently 
used the Panther Partners decision to fi nd a basis 
for  disclosure obligations where previously it 
had found none. In Stratte-McClure v. Morgan 
Stanley, Judge Deborah Batts applied both Pan-
ther Partners and McKenna to fi nd that aware-
ness of factually-based uncertainties stemming 
from known external trends imposed a duty to 
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disclose.12 The case dealt with two of Morgan 
Stanley’s 10-Q fi lings made during the subprime 
mortgage crisis, which allegedly did not disclose 
the existence of certain types of mortgage-backed 
securities. At the time of the fi ling, the company 
allegedly knew that the mortgage crisis adversely 
affected the securities, and were likely to have 
materially negative effects on both the securities 
and Morgan Stanley’s fi nancial condition. For 
its part, Morgan Stanley argued that its 10-Q fi l-
ings suffi ciently warned investors about the real-
estate downturn and revealed that the company 
took proprietary positions in mortgage-related 
 securities. 

The district court held that Panther Partners 
required the court to reverse its previous fi nding 
that Morgan Stanley had no duty of disclosure 
under MD&A. Applying Panther Partners, the 
court found that the company: (1) was aware at 
the time of the fi ling that trends in the subprime 
market were affecting adversely the undisclosed 
subprime assets; (2) had already written down the 
assets in light of their vulnerability; and (3) had 
acknowledged the vulnerability of the assets to 
subprime trends by taking proactive steps to fi nd 
new strategies to sell them. Accordingly, the court 
held, the company was “aware of factually-based 
uncertainties, stemming from subprime and real 
estate trends, that were reasonably likely to have 
material effects on [the contested subprime assets] 
and Morgan Stanley’s fi nancial condition,” and 
that the 10-Q disclosures were not suffi cient.13 
The Stratte-McClure decision confi rms the need 
for companies to disclose known trends and 
related effects on products even when the com-
pany is taking steps to address known product 
vulnerabilities and the disclosure may cause the 
vulnerability to become a certainty. 

Other Circuit Court Decisions 
After Panther Partners 

It remains to be seen whether other circuits 
will follow the Second Circuit’s Panther Part-
ners lead. Certain district courts outside the 

Second Circuit recently have examined MD&A 
 disclosures in the wake of  Panther Partners and 
do not yet appear to be borrowing the case’s 
qualitative interpretation of  disclosure duties 
under Item 303. However, it is too early to tell 
whether these new cases outside the Second Cir-
cuit are anomalies, or an accurate indication of 
a split among the courts that will remain in Item 
303 interpretation going forward. We discuss 
below just a few examples of  court rulings that 
confl ict with  Panther Partners.

In Mallen v. Alphatec Holdings, Inc., the South-
ern District of California found no known trend 
or uncertainty when it determined that a broad 
 disclosure—similar to that made by the defendants 
in McKenna—was enough to defeat an omission 
argument.14 The Mallen plaintiffs alleged, in part, 
that reduced distributor sales were a “known 
trend or uncertaint[y]” and should have been dis-
closed. Judge Roger Benitez disagreed, determin-
ing that a prior history of terminated orders did 
not support a claim that the defendants knew of 
a material trend or future un certainty. In contrast 
to Panther Partners, the court focused on cases 
emphasizing the  quantitative-factor approach, 
specifi cally referencing cases that found, for 
example, “a fi ve-month decline in [] prices” and a 
“two month period of time” did not (as a matter 
of law in the second instance) establish a trend for 
the purposes of Item 303.15 

Recently in In re Netfl ix, Inc., the North-
ern District of California found no violation of 
MD&A where the defendant had “repeatedly 
stated” that the success of its business model 
depended on a variety of factors, including the 
general need to keep its customer base happy.16 
A Netfl ix shareholder plaintiff  class fi led its 
complaint in the wake of the media company’s 
2011 decision to discontinue its hybrid offering 
of online and DVD media rentals for a single 
monthly fee. In the ensuing months, Netfl ix expe-
rienced a subscriber backlash and a steep decline 
in its stock price. The plaintiffs’ class alleged that 
Netfl ix had “misled investors about the prospects 
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of the new streaming-focused model, thereby 
artifi cially infl ating Netfl ix’s stock price.”17 

The district court held that plaintiffs’ claims 
were “not plausible,” but granted leave to amend. 
While the court provided scant reasoning and did 
not cite Panther Partners, the facts of the case 
provide some interesting factor-based scenarios 
for a hypothetical Panther Partners analysis: 

First, the case appears to deal with a “core 
product”—the delivery of online and DVD media. 

Second, the customer base comprises a large 
group of individual customers. While this may 
seem at fi rst glance to constitute the polar oppo-
site of the two large customers in Panther Partners, 
there are similarities. Consumers of both  Netfl ix 
and Ikanos—the defendant in Panther  Partners—
generally shared a very similar  customer  experience 
by purchasing an undifferentiated underlying 
product; hence both companies could reasonably 
expect that any glitch or problem would affect 
its customer base in a relatively uniform way. 
 Moreover, the reputational impact of any glitch 
or problem had the potential to be devastatingly 
universal. 

Third, in both cases, uncertainties arose from 
events that were internal to each company. In 
Panther Partners the uncertainty stemmed from a 
glitch in the manufacturing process. For Netfl ix, 
the problem arose from the company’s business 
strategy for developing and deploying its stream-
ing media services. 

Fourth, although Ikanos Communications 
had knowledge of the chip defect at the time 
of the  disputed fi lings, it remains to be seen 
whether Netfl ix had similar knowledge that its 
decision to split its streaming media and DVD 
media  business would lead to a customer back-
lash. Judge Conti’s decision suggests that while 
 Netfl ix had  knowledge of the potential impact 
an unhappy customer base could have on its 
profi ts and  business structure, it might not have 

been  reasonably foreseeable to Netfl ix that its 
 decision to cease offering a hybrid DVD-by-mail 
and streaming subscription would have the nega-
tive impact on Netfl ix’s customer base that it 
 ultimately had. 

More Uncertainty for Issuers Concerning 
the Impact of the Global Financial Crisis 

The global fi nancial crisis has spawned uncer-
tainty that adds a further layer to Panther Part-
ners’ reasonable foreseeability analysis. 

In Brasher v. Broadwind Energy, Inc., the 
Northern District of Illinois specifi cally ref-
erenced the crisis and found that the plaintiffs 
could not show “what the defendants—or any 
other market participant—should have ‘reason-
ably expected.’ ”18 As such, the court found that 
the defendants acted reasonably in waiting until 
a later fi ling to report that known demand fore-
cast cuts were indicative of the business environ-
ment rather than a short-term event. Given the 
unprecedented uncertainties caused by the global 
economic crisis Brasher may prove to be some-
thing of an outlier as the global markets recover, 
although for now the holding does stand in con-
trast to McKenna. 

Brasher further indicates that courts might 
treat differently uncertainties caused by rap-
idly developing external events, as opposed to 
internal business events such as was the case in 
Panther Partners. To the extent that the global 
economy improves, other courts may well give 
less leeway to companies than the court did 
in Brasher. On the other hand, cases emerging 
from actions taken during the onset and initial 
months of  the global economic crisis may pres-
ent illuminating tests of  the Panther Partners 
court’s reasoning. 

Conclusion

Registrants seeking to comply with  Panther 
Partners and its progeny in addressing  uncertainties 



should consider asking themselves the following 
questions: First, does the uncertainty surround 
a “core” product, service, or aspect of the reg-
istrants business, or the business of one of the 
registrant’s divisions? Second, might any such 
uncertainty impact key customers? Third, did the 
uncertainty arise from events that were internal 
to the registrant’s company or business? Fourth, 
at the time the company made an SEC fi ling, did 
that company have knowledge of facts underpin-
ning the uncertainty? Fifth, was the uncertainty 
prompted by known external economic trends 
that have impacted the company or a particular 
product to a greater and undisclosed extent than 
might be reasonably be expected? 

To the extent that the answer to any of these 
questions is “yes,” the registrant should consider 
whether the use of the kinds of “generic caution-
ary language”—disapproved of by the Second 
Circuit in Panther Partners—will fully explain 
the uncertainties involved. It remains to be seen 
whether other circuits will follow the Second Cir-
cuit’s lead, though the ease with which district 
courts have embraced—and even extended—
the Panther Partners decision is indicative of an 
emerging split among courts in different circuits 
on this issue. Given this uncertainty, registrants 
would be well advised to take stock of internal 
and external trend indicators as they craft their 
MD&A disclosures going forward. 
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